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This Article explains why U.S. electric utilities are overinvesting in small, local 
transmission projects and underinvesting in high-voltage regional and interregional lines that 
would reduce congestion, improve reliability, and support state and federal decarbonization 
goals. The first problem is that state and federal policies create financial incentives for utilities 
to avoid investing in regional and interregional projects, as small lines are often exempt from 
rules that otherwise require competitive procurements, protect the market power of vertically 
integrated utilities’ generation assets, and are subject to little, if any, regulatory review. 
The second problem is that federal regulations put utilities in a position to direct investment 
towards projects that protect their own interests but do not promote the general welfare. 
Utilities influence investment decisions both by developing the criteria to determine whether 
certain projects—especially reliability projects—should be constructed, and by using their 
governance rights to shape regional transmission policy. The result is a regulatory environment 
that outsources—perhaps inadvertently—responsibility for transmission planning to utilities 
that have both the incentive and the ability to channel investment towards projects that 
avoid competition, protect their generators’ market power, and evade regulatory oversight. 
We conclude by proposing solutions that state and federal regulators could implement under 
current legal authority and others that would require new legislation.
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TransissioninestentinteUnitedStatesisfailintokeeaceitte
country’selectricityneeds 1TisisoccurrindesitetefacttatU S electric

  Insucient inestent ini-oltae transissionroects is reducin te reliabilityof
teU S electricsyste,iediniteconoicrot,andinderinstateandfederal
eortstoreducecarboneissions Alackofinestentinreionalandinterreionallines,
articularlydurinseereeatereents,reducessystereliabilitybyincreasinteriskof
catastroicblackouts Italsoiedeseconoicrot,asadditionaltransissioncaac-
ityisalsorequiredtoeetteenorousenerydeandsofnedatacenters Finally,te
currentsortaeofreionalandinterreionaltransissioninfrastructureinderseortsto
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utilitiessendareatdealofoneyon transissioneeryyear,2anddesite
decadesofreforsaiedatirointerocessesforlannin,erittin,
andayinfornetransissionroects 3Aseso,tereasonutilitiesare
abletoaoidfederaltransissionlanninrequireentsistatreulatoryloo-
olesallotetodirectinestenttoardssall,localroects 4Wilelocal
roectsayresondtoteindiidualneedsofcustoersinutilities’localser-
iceterritories,teyareunlikelytobeteostcost-effectieayofiroin
ridreliability,interatinzero-carbonresources,andaccoodatineected
loadrot Considerafeeales:

• Ne roects are suosed to o trou reional and interre-
ional lannin rocesses to ake sure tat ne inestent
cost-effectielyaddressesreionalandinterreionaltransission
needs InOioalone,since2017,utilitiesaereceiedaroal
to sendore tan$6billionon suleentalroects tatdo
nototroutereionalorinterreionallanninrocesses 5
Tese linesarenotsubecttocoetitiesolicitations,andtey
areabletoroceeditirtuallynooersitabouteterte
inestent is rudent 6Oio is not an outlier  In one reional
transission oranization (RTO)—Pennsylania-Ne Jersey-
MarylandInterconnection(“PJM”)—73%oftransissionsend-
in beteen 2014 and 2021 ent to suleental roects, u
froust9%beteen2005and2013 7

reducecarboneissionsbyliitinteabilityofsolarandindresourcestodelierelec-
tricitytoi-deandareas See infra SectionI 

  Beteenand,transissioninestentballoonedfro$ billionto$billion
ayear  eseuresadustfor ination See U S EneryInfo Adin ,Utilities continue 
to increase spending on the electric transmission system (Mar  , ), tts://era cc/
SLK-WNZ 

  Foreale,in,ConressassedteInfrastructureInestentandJobsAct(IIJA),
ic increased federalnancialsuort fortransission inestent Ayear later,Con-
ress assed te Ination Reduction Act (IRA), ic roided additional suort for
netransissioninestent en,in,teFederalEneryReulatoryCoission
(FERC)issuedtoOrders—OrderNo andOrderNo —toiroerocessesfor
sitin,lannin,andallocatintecostsofnetransission Buttesereforsdateback
decades Foraoredetailedistoryoffederaleortstoencouraecoordinatedtransission
lannin,see infraSectionII 

  For te lastdecade, tisrocessasbeenoernedbyOrderNo  ,icandated
areional,coetitie transissionlanninrocess See Fed Re  , Once
OrderNo oes intoeect, transissiononersillalsoberequired toconsiderat
leastseentyesofbenetsoftransissionanduseabeneciaryaysaroactocostallo-
cation See infra SectionIII A 

  Pl ’sCol ,e Oce of the Ohio Consumer’s Counsel v. PJM Interconnection, LLC,FERC
DocketNo EL--,at(Se ,) 

  Id. at 
  ClaireWayner, Increased Spending on Transmission in PJM – Is it the Right Type of Line? 

RMI ,tts://era cc/MS-TYXF(Mar ,) 
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• FERC requires tat ost reionally-lanned lines be selected
trouacoetitiebiddinrocess 8Yetincubenttransis-
sion oners use care-outs to te coetitie rocess to aoid
bein forced to coete it oter transission deeloers 
Consider, for eale, asset condition and asset anaeent
roects in te Indeendent SysteOerator ofNeEnland
(“ISO-NE”) Teserefertoinestentstatareneededtoreair
deradedlinesorakeuradestosuortsystereliability 9Al-
tou teseroectsare tecnicallyartofISO-NE’s reional
lan, tey do not undero coetitie solicitations, and trans-
issiononersdeelo tecriteria todeterineeter tese
inestentssouldbeade Asof2023,ISO-NEtransission
onerslannedtosendaroiately$5billiononassetcondi-
tionroects 10Intecountryasaole,ust3%oftransission
roectsareactuallysubecttocoetitiesolicitations 11

• Statesareoftentouttoreienetransissioninestents
toake sure tatdeeloers consider cost-effectie alternaties
andiniizeaderseiactsontecounity Yetoststates
eetlo-kVlinesandlinesbuiltoneistinritsofayfro
state and local erittin requireents,12 alloin utilities to
iniizestate-leelreiebydirectininestenttosallro-
ectsanduradestoeistinlines 

TisArticleelorestestateandfederaloliciestat createsubotial
incentiesfortransissiononers,aruestatreulatorssouldlaya larer
role in sitin, lannin, and allocatin te costs of lare-scale transission
inestent,andelainsoteycandosobotundercurrentlealautor-
ityandtrouleislatierefors Tecentralroble,earue,istatte

  SeeFERCOrderNo ,TransissionPlanninandCostAllocationbyTransission
OninandOeratinPublicUtilities, Fed Re  , (Au  , ) (reisin 
C F R §)()(requirintereoaloffederalritsofrstrefusalfroCoission-
aroedtaris;suestin,butnotrequirin,tatroectsbeselectedtrouacoetitie
biddinrocess);See, e.g.,e Competitive Planning Process,PJM,tts://era cc/HLE-
ZAS;Competitive Transmission,ISONwEg ,tts://era cc/QCL-ZCW 

  See ISO-NE, Transission Oner Asset Manaeent, tts://era cc/RB-RLLA;
NwEgTmOw, JNwEgTmOw
ACPG(Ar ,),tts://era cc/JNX-AATX 

  See Letter Fro Ne Enland Consuer Adocates to ISO-NE Plannin Adisory
Co (Set ,),tts://era cc/FC-H(“[W]eunderstandtattereare
aroiately$billionin‘assetcondition’roectscurrentlyroosed,lanned,orunder
construction—anaounttatincreasedby%itintelastonts ”) 

  JiRossi,e Costs of “Crony Capitalism” in Regional Transmission Grid Expansion,E 
J ,() 

  See, e.g.,Cal Pub Util Co’n,RulesRelatintotePlanninandConstructionofElec-
tricGeneration,Transission/Poer/DistributionLineFacilitiesandSubstationsLocated
inCalifornia,GeneralOrderNo -D§III(Dec ,)(eetintransissionlines
oeratinbelokVfrorequirin aCPCN) 
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current reulatory landscaeies incubentutilitiesa financial incentie to
aoidinestinini-oltaelinesilealsoiintesinificantdiscretion
todeterineiclinesillbebuilt HereebuildonorkbySteeCicala,
JacobMays,CaterineHausan,AriPeskoe,andotersoaeidentified
anyoftecallenesediscuss 13Ouroeistoroideacoreensie
accountoferittin,lannin,andcostallocationrulesacrosstecountryto
sotatteUnitedStatesasoutsourced—eras inadertently—riary
resonsibilityforlanninnetransissiontoincubenttransissiononers,
ouseeetionstotereionalrocesstoaoidcoetition,rotectteir
enerators’arketoer,andaoidreulatoryscrutiny 14

Wefurteraruetatutilities’isalinedincentiessuesttattefed-
eraloernentneeds to takeaoreroactie role inlannin,erittin,
andassinintecostsofnetransissionlines,andeelainotefed-
eraloernentcanuseeistinreulatoryautoritytorationalizetransis-
sion inestent Totatend,eroosetatFERCandteDeartentof
Eneryadottefolloinrefors:15

• Leerae te Grid Deloyent Office’s statutory autority to
botfundandsitei-oltaereionaltransissionlines 

• Directincubentutilitiestodeelonetransissioninfrastruc-
turetoconnectreneableenerationunits toteridunder§202
ofteFederalPoerAct(“FPA”) 

  See SteeCicala,Restructuring the Rate Base - (Oct  , ),tts:// steecicala 
co/aers/restructurin_rate_base/restructurin_rate_base_draft df(ndintatutili-
tiesinrestructuredarketsincreasedsendinonratereulatedtransissionanddistri-
butionassets);CaterineHausan,Power Flows: Transmission Lines, Allocative Eciency, 
and Corporate Prots, at – (NBER,WorkinPaer , ); See Daso Ha,
OenKay,CaterineHausan,PoerFlosPart:TransissionLoersGeneration
Costs,ButGenerator IncentiesAreNotAlined (Dec  ) (anuscriton leit
autors);AriPeskoe, Is the Utility Transmission Syndicate Forever?, EgL  J  , 
(); Ari Peskoe, Replacing the Utility Transmission Syndicate’s Conrol,  Eg L J ,
-();JosuaC MaceyAneilKoali,e Corporate Governance of Public Utili-
ties,YJ Rg ,()(describinotecaracteristicsofrate-reulated
utilitieselainteirisalinedincentiesis-à-isteublicatlare);JosuaC Macey,
Outsourcing Electricity Market Design,U Ch L Rv ();JosuaMaceyJacob
Mays,e Law and Economics of Transmission Planning and Cost Allocation,EgL J 
(fortcoin);HanSuJacobMays,Transmission Benets and Cost Allocation Under 
Uncertainty,EgE () 

  See AriPeskoe,Can FERC Convince Utilities to Build Modern Transmission Systems,Hv
Ev’  Eg L  Pgm (May , ), tts://era cc/CZY-KXX; Frank A 
Wolak,Regulating Competition in Wholesale Electricity Supply, inEmRg
IRm:WhHvWL?,ed NancyL Rose()(“[T]ear-
ketoer tatanelectricitysulierossesses fundaentallydeendson tesizeof te
eoraicarketitcoetesin,icdeendsontecaracteristicsoftetransission
netorkandlocationofnaldeand ”) 

  See infra Section IV(discussinroosedreforsandsolutions) 
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• UseeistinfederalstudiessucasteDeartentofEnery’s
TransissionNeedsStudy,16teDeartentofEnery’sNational
TransissionPlanninStudy,17andteNortAericanElectric
ReliabilityCororation’sInterreionalTransferCaabilityStudy
toidentifytransissionsolutions 18

• Forcetransissiononerstoroideequalaccess—asoosedto
erelyequalrates—toteirtransissionlines 

• Orderincubentutilitiestoreedyeistinfailurestoconstruct
reionaltransissionunder§§205-206ofteFPA 

• AressielydesinateareasasNationalInterestElectricTrans-
issionCorridors(“NIETCs”),anduseFERC’sbackstositin
autoritytositeadditionaltransissionlinesunder§216ofte
FPA 

• Create aNationalTransissionPlanninAutority to conduct
coordinated interregional lannin in ays tatRTOs are cur-
rentlynotillinorableto 

• ReforoernanceofRTOsandotertransissionlanninen-
titiestoreduceteabilityofincubentutilitiestocontroltrans-
issionlannin 

• Redesin forula rates to incentiize te deeloent of lines
tateneratetaniblebenefitsforrateayers 

• Grant filin rits to arties beyond ust utilities to aoid te
asyetrical reie burden faced by FERC under § 205 and 
§206(ayrequireneleislation) 

Altoutesereforsouldoalonaytoardsrationalizintrans-
ission inestent, leislatiereforsouldbeelful infurter iroin
incentiestoakecost-effectietransissioninestents Totatend,ero-
osetatConressenacttefolloin lastofurtersuort inestent in
i-oltaelines:

  See U S Dp’Eg,NTmNS–i()(soin
areaseretransissionconestionisleadintoirices),tts://era cc/LZC-B 

  See U S  Dp’  Eg, N Tm Pg S, Chp :
I – () (describin benets of transission eansion under dier-
ent scenarios); U S  Dp’  Eg, N Tm Pg S,
Chp :Tm P Op   S i–ii
(soinotentialtransissionortfolios) 

  See FiscalResonsibilityActof,Pub L No –,§,Stat ()(requirin
NERCto“conductastudyoftotaltransfercaability      beteentransissionlannin
reions” tat includes,aonoter tins, “[a] recoendationofrudentadditions to
total transfer caabilitybeteen eacairofneiborin transission lannin reions
tatoulddeonstrablystrentenreliabilityitinandaonsucneiborintrans-
issionlanninreions”) 
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• IncreaseFERC’s autority to odify rate roosals and direct 
inestenttoardslinestatreduceconestion,iroereliabil-
ity,andsuortstateandfederaldecarbonizationolicies 

• Increasefinancialsuortfori-oltaelines,ossiblytrou
additionalaroriationsforteGridDeloyentOffice 

• Mandatebeneficiary-ayscostallocationforalltransissionro-
ectsandestablisclearuidelinesastoatbenefitssouldbe
takenintoaccount 

• EandFERCsitinanderittinautority 
TisArticleroceedsinfourParts SectionIroidesanoerieof te

needfori-oltaereionalandinterreionaltransissionlines SectionII
describeslasandreulationstatareintendedtoleadtocoordinatedreional
andinterreionallanninrocessesinicnelinesareassinedtodeel-
oersbasedoncoetitiesolicitations SectionIIIelainsytecurrent
transissionlanninrocessisnotroducincost-effectietransissionsolu-
tions SectionIVsuestsleislatieandreulatoryreforstatouldsuort
oreefficientinestentintetransissionsyste 

I  ThBTm

Additional inestent in i-oltae reional and interreional lines
ould roide sinificant benefits to teU S  econoy, loerin electricity
bills,reducineissions,andsuortinsystereliability 19

Teeconoiccostsoftransissionfailuresareenorous Poeroutaes
costteU S econoysoe$150billionannually,notaccountinforteery
realuantollofoutaes 20Intecoinyears,transissionerforanceis
eectedtoeteenorseduetoacobinationofaininfrastructure,increas-
inlyseereeatereents,androindeandforelectricity 21

  See Dp’Eg,NTmPgS–C –
(describin cost sains and reliability iroeents resultin fro transission inest-
ents);Anestiated$-billionsofinestentisrequiredbyinordertosu-
ort tei-oltae transissiondeandsofanelectricitynetork tatattainscarbon
neutralityby EricLarsonetal ,Net-Zero America: Potential Pathways, Infrastructure, 
and Impacts Final Report,NZAm(Oct ,),tts://era cc/FCQ-
EM See alsoLucasW Daisetal ,Transmission Impossible? Prospects for Decarbonizing the 
US Grid,J E Pp ,()(suarizindierenttransissioninestent
caacityneedestiates) 

  U.S. Department of Energy Announces $ Million to Improve Reliability and Resiliency of 
America’s Power Grid,U S Dp’Eg (Feb ,),tts://era cc/YQ-LE 

  See, e.g.,AledeVries,e growing energy footprint of articial intelligence,  J ,
-()(estiatinLLMserereneryuseatbeteen - TWby,u
froanestiated - TWin) 
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Froaneissionsstandoint,transissionisiortantbecausetebest
ind and solar is tyically far fro areasof te country tat consue lare
aountsofelectricity 22Windenery,foreale,isostefficientlyroduced
in tecentrallains,ereassolarenery isostabundant in teWestand
Souteast 23Additionali-oltaetransissioncaacityisrequiredtotrans-
ortelectricityroducedfrotesereionstooulationcenters 24Nuerous
studiesaefoundtataressieinestentini-oltaeinterreionallines
isoneofteostcost-effectieaysofreducincarboneissions 25Forea-
le,roosed increased interreionalconnections inteEasternInterconnec-
tion26areestiatedtoresultinatleast$12billioninnetbenefits 27Estiates
forteMidcontinentIndeendentSysteOerator(“MISO”)andSoutest
Poer Pool(“SPP”)reions—RTOsinteMidestandcentralsouternarts
ofteUnitedStates—sotattransissiondeeloentouldloerenery
costsbyincreasinteabilityoflo-costindtocoeteitfossilresources 28

  See generallyAustinBron et al ,Estimating Renewable Energy Economic Potential in the 
United States: Methodology and Initial Results,N’RwEgL’ (),
tts://era cc/DSA-GLA; see also CristoerT M Clack,e role of transmission 
in deep decarbonization,VCEg,LLC (Mar  , ), tts://era 
cc/XPH-LVU AleandraB KlassElizabetJ Wilson,Interstate Transmission Chal-
lenges for Renewable Energy: A Federalism Mismatch, V L Rv  ,  ()
(describinteneedfor“netransissionlinestatconnectareasofcoercially iable
indresourcetoterid ”);see also Dais,supra note,at 

 See generally Austin Bron et al , Estimating Renewable Energy Economic Potential in the
United States: Methodology and Initial Results,N’RwEgL’ (),
tts://era cc/DSA-GLA;see alsoClark,supranote 

  AleandraB KlassElizabetJ Wilson,Interstate Transmission Challenges for Renewable 
Energy: A Federalism Mismatch, V L Rv  ,  () (describin teneed
for“netransissionlinestatconnectareasofcoerciallyiableindresourcetote
rid ”);see also Dais,supra note,at 

  See AleanderE MacDonaldetal ,Future cost-competitive electricity systems and their impact 
on US CO emissions,NCmChg,();JaesMcCalleyQian
Zan,Macro Grids in the Mainstream: An International Survey of Plans and Progress,Am-
CEgG(),tts://era cc/JQL-WYUE(ndintat
“interreionaltransissionfacilitatescostreductioniasarinenabledbyresourcedier-
sity,eoraicaldiersity,andtiediersity[andterebylead]tosinicantdecreasein
tecosterunitofeissionsreduction ”);AaronBlooetal ,e Value of Increased HVDC 
Capacity Between Eastern and Western U.S. Grids: e Interconnections Seam Study,IEEE
T PwS ,() 

  Coerin,aonoters,ISO-NE,PJM,andNY-ISO U.S. electric system is made up of inter-
connections and balancing authorities,U S EgAm (Jul ,),tts://era cc/
CM-GNPZ 

  Seila Tandon Manz et al , Economic, Reliability, and Resiliency Benets of Interregional 
Transmission Capacity,G E &NRDC(),tts://era cc/TT-YDWC 

  CaterineHausan,Power Flows: Transmission Lines, Allocative Eciency, and Corporate 
Prots,at–(NBER,WorkinPaer,)(describino“fossilincubents
aebeenartlyrotected[froreneablecoetition]bytransissionconestion”) 



2025] National Transmission Planning Authority 87

Additional transission caacity ould also alleiate rid cones-
tion 29Beteen2016and2022,conestioncostsincreasednearly220%,fro
$6 5billion to$20 8billion a year 30Because additional transission allos
lo-cost resources to sell electric oer across reater eoraic areas—it
effectielyeands tearket foreneration—itallos lo-costsuliers to
coeteacrossaidereoraicfootrint Transissioncantereforeiti-
atearketoer issuestatallofirsto increasetericeofeneryand
ustifyinestininadditionalenerationassetstatouldnotbenecessaryif
teridoeratorcouldiortoerfroneiborinreions 31

Transission, esecially lines tat increase reional and interreional
transfercaacity,alsosuortsridreliabilitybyalloinresource-constrained
zones to iort oer fro teir neibors  For eale, durin Winter
StorUri,OklaoaandTeasfacedsiilareaterconditions,32butOkla-
oafacedlessseereoutaesinartbecauseitasabletodraoniorted
oerfroneiborinreions 33Bycontrast,Teas’inabilitytoiortoer
fro itsneiborscontributed to tecatastroicblackouts iteerienced in

  De Millstein et al , Empirical Estimates of Transmission Value using Locational Mar-
ginal Prices,BL , – (Au  ), tts://era cc/Q-LZKD Rate-
ayers often bear conestion costs  See Ricard Doyin, Micael Goin  Abby
Seran,Transmission Congestion Costs Rise Again in U.S. RTOs ,GridStrateiesLLC
(July) 

  Millsteinetal ,supranote,at– Noteeryreionasbeenaectedequally ISONe
Enland,foreale,eeriencedloerconestioncoststanoterRTOsbeteen
and(-%ofteaeraeconestionleelinoterRTOarkets) eISOointsto
itsrelatiely aressieinestentintransissionoertateriodoftie—itinestedat
oretandoubleterateofteRTOaeraein  Assessment of the ISO New Eng-
land Electricity Markets,PmE  i (Jun  ), tts://era cc/ZC-WEU 
Inostreions,oeer,custoersfaceinatedratesbecauseofconestioncares:een
toutecostofroducinelectriceneryasdeclinedinteastdecade,utilitysend-
inondelieryincreasedeeryyearbeteen- U S EneryInfo Adin ,Major 
U.S. utilities spending more on electricity delivery, less on power production (No  , ),
tts://era cc/NRZ-X(notintatcostsofoerroductionaetrendedener-
allydonardsoertie,butaenotloeredeeryyear) 

  Millsteinetal ,supranote,at– 
  SrianaSrestaetal ,e February  U.S. Southwest Power Crisis, E Pw

SmR e,  (“Altou teinter storUri aectedOklaoa and
Teas it etree cold eater conditions, consuers in Teas eerienced a ore
seereiactonteirelectricityandnaturalasinfrastructurestanteOklaoaoer
infrastructure ”) 

  Oklaoa isaeberofSoutestPoerPool (“SPP”),ic is interconnectedit
botERCOTandMISO Incontrast,Teas’eneryfallsunderERCOT,icasaery
liitedinterconnectionitSPPonly See id. at(“SPPasfaroreetensietie-line
caacityitteMISOtanitERCOT      ”) See generally JosuaW Busbyetal ,Cas-
cading risks: Understanding the  Winter Blackout in Texas,EgRh &S S 
e() 
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February2021 34TeNortAericanElectricReliabilityCororationrecently
releasedanInterreionalTransferCaabilityStudy,icfoundtatalackof
interreionaltransfercaacitycouldbeeectedtoleadtoreliabilitycallenes
andterefore“recoends35GWofadditionaltransfercaabilitytodeon-
strablystrentenreliability ”35

Finally,inestinintransissioninfrastructurecanenanceteresilience
ofteelectricalrid,akinitlesssuscetibletooutaescausedbyoutdated
infrastructure Transissioninfrastructuretyicallyasaneectedlifesanof
fiftytoeityyears 36In2015,oer70%oftransissionlinesadbeeninser-
iceforatleasttenty-fieyears,andtransforerstatanaedaroiately
90%ofU S electricityf loadanaeraeaeof40years 37Accordintote
DeartentofEnery,tisaininfrastructurecontributedtoatirteen-fold
increasein“aorelectricdisturbances”beteen2000and2020 38

II  SFRgTm

Fordecades,stateandfederaloliciesaeunderstoodtatafraented
transissionlanninrocessisbotinefficientandcanleadtoarketoer
abuses Forstarters,enutilitiesakeadocinestentsinresonsetoone-
offneeds (i e  reliability, conestion,decarbonization oals), tey reduce te
ustificationforreionalandinterreionalsolutionstatcouldaeorecost-
effectielyaddressedtereion’stransissionneeds Asearaterobleistat
transissiononersoftenaeanincentietoaoidcoordinatedtransission
  Shrestha et al., supra note ,at  (soinoutaesand instability inERCOT ersus in

SPP) ForadiscussionofotercausesofteTeasblackouts,seeJacobMays,BlakeSaer
HanSu,Private Risk and Social Resilience in Liberalized Electricity Markets,J
() 

  Nh Am  E  R  Cp , Ig T Cp S 
D  hFRpA   at  (No  , ); id  at ,
tts://era cc/WQC-DNA (“[W]en eainin te ten-year forard-lookin case
tataccountsfortefutureresourceiandforecastedload,eneryinadequacyasidenti-
edacrossalostalfoftestudiedtransissionlanninreions isconrsconres-
sionalandelectricindustryconcerntat,ientecaninresourcei,etreeeater,
andanticiateddeand,transissioninfrastructureaylaceastrainoneneryadequacy
intefuture Asaresult,basedoncalculateddecienciesandtebroadersi-stearoac
toidentifyrudentadditionstodeonstrablystrentenreliability,teITCSrecoends
GWofadditionaltransfercaabilityacrossdierentareasofteU S ”) 

  What does it take to modernize the U.S. electric grid?,Dp’Eg(Oct ,),tts://
era cc/WMX-PXR 

  See Dp’  Eg, Q Thg Rvw  (), tts://era 
cc/FHJ-PMJ;Electric Grid Supply Chain Review, Dp’Eg iii(Feb ,),
tts://era cc/B-EYLU(ndintatabout“oerercentoftenation’sconsued
oerassestrouanLPT”and“[t]eaeraeaeofinstalledLPTsinteUnitesStates
is~years”) 

  Electric Disturbance Events (OE-) Annual Summaries,Dp’Eg,tts://era 
cc/LUL-UH(listinoutaeeentsbyyear) 
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lanninrocessestatcouldeoseteirenerationandtransissionassets
tocoetitionorakeitoredifficultfortetoustifyfutureinestents 
Finally,allelseequal, transissiononers refer inestents tatiniize
reulatoryscrutinyanddonotrequiretatteycoeteitoterdeelo-
ers Toaddresstesecallenes,federalreulatorsaeencouraedutilitiesto
roidenondiscriinatory, oen access to teir transission systes and to
interconnectittransissionroidersinneiborinreions Unfortunately,
utilitiesaetakenadantaeofeetionstotesereionallanninrequire-
entsandstatesitinlastoinestriarilyinlocalroects 

A. Federal Transmission Policy

For ost of te tentiet century, ertically interated utilities oned
andoeratedeneration,transission,anddistributionassets 39Teylanned
transissioninteironsericeterritories, andreulatorsreieedroosed
inestentstoakesuretattransissiononersereresondintocustoer
needs 40Rateayersere ten cared a sinle rate tat coered teutility’s
transissionandenerationcosts 41Sincerateayerserecatiecustoers—
tey couldonly urcase electric enery fro te incubentutility in teir
serice territory—tey reliedon reulatory suerision toake sureutilities
ade rudent inestentdecisions Predictably, ertically interatedutilities
tatcontrolledbottransissionandenerationfacilitiesoftenofferedrials
unfaorableterstoconnecttotetransissionsysteordeniedtetrans-
issionsericealtoeter 42

FERC’seffortsaddresstesecallenesbean in1993,en teCo-
ission encouraed utilities to oinReionalTransissionGrous (RTGs)
tat ould coordinate to lan transission inestents 43Tree years later,
FERC issued Order No  888, ic required ublic utilities to roide

  PaulL Josko,Transmission Policy in the United States,U P’,–() 
  Id.at– 
  See JosuaMacey, Zombie Energy Laws, V L Rv  , – ()

(describinte“ledratedoctrine”facedbyerticallyinteratedutilities) 
  NicolasAdrianMcTyre,FERC’s Order No.  From a Historical Perspective: Restructur-

ing and Reorganization of Electric Transmission Markets From  Until Present,Gg
WhgJ Eg&Ev’L ,–() 

  . PolicyStateentReardinReionalTransissionGrous, Fed Re  , 
(July,)(codiedatC F R t )(“ProerlyfunctioninRTGsillenable[e]te
arketforelectricoertooerateinaorecoetitie,andtusoreecientanner,
android[e]coordinatedreionallanninoftetransissionsystetoassuretatsyste
caabilitiesareadequatetoeetsystedeands”) iseortbuiltonreiousconres-
sionalandreulatoryreforseanttorootetransissionlannin See PublicUtility
ReulatoryPoliciesAct of  (“PURPA”),Pub L No  –, Stat  , –
()(alloinFERCtorequireinterconnectionsericesinsoeinstances);EneryPolicy
Actof (“EPAct”),Pub L No –,Stat ,()(requirinutilities
toroideolesaletransissionsericesifsoorderedunderFPA§) 
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non-discriinatorytransissionserice 44IntefifteenyearsfolloinOrder
No  888, FERC enacted a series of refors eant to roote coetitie
olesaleoerarketsbuiltatooenaccesstransissionserice First,in
1999,FERCissuedOrderNo 2000,icencouraedutilitiestooinReional
TransissionOranizations (“RTOs”) One of FERC’s oals inOrderNo 
2000astoeliinate“anyresidualdiscriinationintransissionsericestat
canoccurenteoerationoftetransissionsystereainsintecontrol
ofaertically interatedutility ”45A feyears later,FERC issuedOrderNo 
2003,ic required transission roiders to file standard enerator inter-
connection rocedures to “reent undue discriination, resere reliability,
increaseenerysuly,andloerolesalericesforcustoersbyincreasin
tenuberandarietyofneenerationtatillcoete inteolesale
electricityarket ”46

In 2007,FERC turned its attention to transission lannin and cost
allocation TeCoissionasorriedtattransissiononers’controlof
transissionlanninas leadin to inefficient transission inestentand
could lead todiscriination in teolesalearket To address tose con-
cerns,teCoissionissuedOrderNo 890,icrequiredoenandtrans-
arenttransissionlannin 47ButbecauseOrderNo 890adnoteliinated
oortunities for discriination in transission lannin, FERC in 2011
issuedOrderNo 1000,icrequiredtatallutilitiesarticiateinreional
transissionlanninrocesses AsaresultofOrderNo 1000,atransission
lanninentity,iccanbeanRTOorasearateoranization(oftenknon
asareionaltransissionlanninentity),ustdeeloreionaltransission
lansandsolicitcoetitiebidsforreionallylannedroects 48

Altou FERC roulatedOrderNo  1000 to address “reainin
deficiencies in transission lannin and cost allocation rocesses,”49 te
Orderdoesnotaeartoaeaccoliseditsoals Wiletenetdecade

  ProotinWolesaleCoetitionrouOenAccessNon-DiscriinatoryTransis-
sionSericesbyPublicUtilities,Fed Re (Ar ,)(codiedatC F R 
ts ,) 

  ReionalTransissionOranizations,Fed Re ,(Dec ,)(codiedat
C F R t ) Attetie,FERCstressedtatRTOssouldreainindeendentfroany
arketarticiants Id.at 

  StandardizationofGenerator InterconnectionAreeentsandProcedures, Fed Re 
,(July,)(codiedatC F Rt ) 

  PreentinUndueDiscriination andPreference inTransission Serice, Fed Re 
(Feb ,)(codiedatC F R ts ,)(elainintatoen,transarent
transissionlanninasneededtoakesure“transissionserices[ere]roidedona
basistat[as]ust,reasonableandnotundulydiscriinatoryorreferential”) 

  Iortantly,OrderNo   also reoes any federal ritsof rst refusal for reional
transission facilities  Transission Plannin and Cost Allocation by Transission
OninandOeratinPublicUtilities,Fed Re (Oct ,)(codiedat
C F R t ) See infra SectionII A (elaininritsofrstrefusal) 

  Fed Re , 
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saaraid increase intransissionsendin,onlyafractionoftatsend-
inent toards reionallylanned,coetitielysolicitedroects 50Con-
cernedonceaainabout te lackof reional lannin,FERC inMay2024
issuedOrderNo 1920,icrequiresforard-lookin,lon-tertransis-
sionlannintatconsidersat leastseentyesofbenefitsofne linesand
requirestattecostsofnelinesbeallocatedinaccordanceittebenefits
teycreate 51WileOrderNo 1920isslitlyorerescritietanOrder
No 1000,itessentiallyrequiresutilitiestorealizeOrderNo 1000’sisionof
reionallannin inic transissionlannersconsiderdifferentbenefits
oftransissiontoensuretatteyarecost-effectielyeetinteirreions’
transissionneeds 

A core assution underlyin te odern electricity sector is tat
eber-runreionaloranizationssouldcontrolallsortsofelectricityfunc-
tions,includinresourceadequacyarkets,real-tieandday-aeadarkets,
and reional and interreional transission lannin 52 Altou different
ridentitiesaresubecttoslitlydifferentrequireents—foreale,RTOs
tyicallybot oersee olesalearkets and conduct transission lannin
ereasnon-RTOreionaltransissionlanninentitiesonlyconducttrans-
issionlanninanddonotanaeeneryorresourceadequacyarkets—
FERCas reeatedlyencouraedutilities tolacecoreoernance functions
under tecontrolofnon-rofiteber-onedoranizations  In tecontet
oftransission,tesereionaloranizationsaresuosedtoeetfierequire-
ents: indeendence, stakeolder inut, coetitie biddin, reional lan-
nin,andreionalcostallocation 

  Joannes Pfeifenberer, st Century Transmission Planning: Benets Quantication and 
Cost Allocation,B (Jan  ), tts://era cc/WL-SJYR (ndin tat “More
tan% of[transissioninestentis]ustiedsolelybasedonreliabilityneedsitout
benet-costanalysis”andtat“About%[ofinestentis]solelybasedon ‘local’utility
criteria (itout oin trou reional lannin rocesses)”); see alsoFERC,Order No. 
, Fed Re  ,  (ndin tat “teaority of inestent in transission
facilitiessinceteissuanceofOrderNo asbeeninlocaltransissionfacilities”) 

  Fed Re ,-(deninteseenbenetstransissionroidersarerequired
toconsider),-(detailinteroosedcostallocationecaniss) OrderNo 
alsorequirestattransissionlannersconsidercertainridenancintecnoloiesand
tatutilities“rit-size”localroectsbyconsiderineteritouldbeorecosteectie
toaddresstoseneedsintereionalrocess 

  Fed Re ,(requirintat“eacublicutilitytransissionroider      artici-
ateinareionaltransissionlanninrocesstatroducesareionaltransissionlan
[andcoordinate]beteenneiborintransissionlanninreionsforne interreional
transissionfacilities);see alsoJoseH EtoGuiliaGallo,Regional Transmission Plan-
ning: A review of practices following FERC Order Nos.  and ,LwB
N’L -i (No  ), tts://era cc/YA-PX;AnnP Con, “e
ProiseofReionalCoordinationandPoerPlannin,”N R &Ev’ ,()
(describinFERC’sintentbeindRTGs,terecursorofRTOs) 
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1. Independence

FERCasconsistentlyrequiredRTOsandnon-RTOtransissionlan-
ninentitiestoossessoernancefeaturestatensuretatteyareindeendent
ofindustryarticiants Foreale,inOrderNo 2000,FERCrequiredtat
“teRTO,itseloyees,andanynon-stakeolderdirectorsustnotaeany
financialinterestsinanyarketarticiants     [,]adecision-akinrocess
tatisindeendentofcontrolbyanyarketarticiantorclassofarticiants
        [, and] eclusie and indeendent autority to file canes to its trans-
ission tariffit teCoissionundersection205of teFPA ”53 Order
No 890souttofurterreduceebers’controloertransissionlannin
by requirin tatnon-stakeolder arties be able to articiate in transis-
sionlannin 54AndOrderNo 1000easizedteiortanceoftransar-
encyandstakeolderenaeent,requirinRTOsandnon-RTOtransission
lannin entities to ublis inforation in accessible ays and consult it
stakeoldersiledeelointeirreionallans 55InOrderNo 1000,FERC
alsosecificallystressedtattransissionlannersust“aeadereeofinde-
endencefroarketarticiants ”FERCasresondintocoentstat
aderessedconcerntatindeendenceasneededto“rooteequitableand
econoically suortable results in tersofic transission facilitiesare
builtandoultiatelyays for te ”56AndOrderNo 1920oes furter
still,requirintransissionlannerstoconsultitstatesabouttransission
lanninandcostallocationand,ifstatesareetoacostallocationaroac,
een requirin tat transission roiderseiterroose tatcostallocation
etodorsubit toroosals toFERC—bot te transissionroiders’
referredetodandtearoacsuestedbytestates 57

2. Stakeholder Input

FERCasalsosouttoakesuretattransissionlanninincoro-
ratesteiesofaffectedarties Totatend,allreionalroectsbuiltinRTO
andnon-RTO transission lannin reionsust be included in te lan-
ninentity’sreionaltransissionlan Tatlanisteresultofaulti-year
rocessinicstakeoldersareienoortunitiestoroideinut FERC
as stressed tat stakeoldersust be able to articiate indecisionakin
  FERCOrderNo ,FERC¶,,CFR§(Dec ,) 
  Fed Re ,(statintatteCoissioneects“non-ublicutilitytransis-

sionroiderstoarticiateinteroosedlanninrocesses,ientateectiereional
lannincannotoccuritouttearticiationofalltransissionroiders,oners,and
custoers”) 

  Fed Re , 
  Id.at 
  See Building for the Future rough Electric Regional Transmission Planning and Cost Allocation, 

FERC,OrderNo -A,P (No ,)[ereinafterOrderNo -A] 
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rocesses in secific and redeterined ays 58 Iortantly, en FERC
reieedOrderNo 1000coliancefilins,itinsistedtattransissionlan-
nersroidestakeoldersit“teabilitytoarticiateinteidentificationof
reionaltransissionneedsandcorresondinsolutions ”59OrderNo 1920-A,
by instructin transission roiders to subit costallocationetods ro-
osedbystates,createsadditionalecanissbyicinterestedartiescan
influencetransissioninestent 60Requireentssucasteseaitoensure
tattransissionlanninincororatesteiesandinterestsofallinterested
arties—includin consuers, eneration oners, and state officials—rater
tansilyteinterestsoftransissiononersandoterartiesresonsible
fordeelointetransissionlan 

3. Competitive Bidding

Transission lanners ust enerally use coetitie solicitations for
reionallylannedlines Aonotertins,OrderNo 1000eliinatedutili-
ties’ federal rit of first refusal for roects selected for reional cost allocation 61
Teritoffirstrefusalaeincubentsafirstassatbuildinanydeeloents
inteirareaofserice No,reionalroects(saeforuradestoeistinfacili-
tiesandcertain“iediate-needs”reliabilityinestents)62ustotroua
coetitiebid solicitation rocesseant to ienonincubent transission
deeloersanequaloortunitytobidon,roose,andconstructtransission
roects 63FERCfelttisas“necessaryandaroriatetoensuretatratesfor
urisdictionalsericesareustandreasonable,”64sinceritsoffirstrefusalcould
“aeteeffectofliitinteidentificationandealuationofotentialsolutions
toreionaltransissionneedsand,asaresult,increasintecostoftransission
deeloenttatisrecoeredfrourisdictionalcustoerstrourates ”65

4. Regional Planning

Transission oners ust also enae in oen, transarent, forard-
lookin,ulti-benefitlannin FERCfirstforalizedreionaltransission

  Id.at 
  Id.at 
  See Order-A,suranote,at 
   Fed Re ,, 
  Buildin for te Future rou Electric Reional Transission Plannin and Cost

AllocationandGeneratorInterconnection,Fed Re ,–(May,) 
  Fed Re   at ; see also JoseH EtoGuilia Gallo,Regional Transmission 

Planning: A review of practices following FERC Order Nos.  and ,” supranote,at
– (elaininocoetitiebiddinand sonsorsiorks inRTOandnon-RTO
reions) 

  Fed Re at 
  Id.at 
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lannin inOrderNo 890,en itordered“eacublicutilitytransission
roider     tosubit     aroosalforacoordinatedandreionallannin
rocess ”66 OrderNo  890 elicitly connected incubent-run transission
lannin toarketoerconcerns,elainin tat itcouldnot “relyon te
self-interestoftransissionroiderstoeandteridinanondiscriinatory
anner ”67AsFERCelained,

Altouany transissionroidersaean incentie toeand
te rid toeet teir state-iosedobliations to sere, tey can
ae adisincentie to reedy transission conestion endoin
soreducestealueofteirenerationoroterisestiulatesne
entryorreatercoetitioninteirarea Foreale,atransission
roiderdoesnot aean incentie to reliee local conestion tat
restrictsteoututofacoetinercanteneratorifdoinsoill
aketetransissionroider’sonenerationlesscoetitie A
transissionroideralsodoesnotaeanincentietoincreasete
iortoreortcaacityofitstransissionsysteifdoinsoould
alloceaeroertodislaceitsiercostenerationoroterise
akeneentryorerofitablebyfacilitatineorts 68

Afeyearslater,in2011,FERCbecaeconcernedtatoenandtransarent
lanninrocessesadnotsufficientlyaddressedalltecallenesittrans-
issionlannin,andsoitrequiredreionaltransissionlannerstoenae
in reional and interreional lannin tat rosectiely identified teost
cost-effectieaysofeetinteirtransissionneeds OrderNo 1920builds
ontisrequireentbydirectintransissionlannerstoenae inforard-
lookin,ulti-benefitlannin tatconsidersseen tyesofbenefitsofne
transission 69

5. Regional Cost Allocation

BotFERCandtefederalcourtsaealsounderstoodteFPAtorequire
tattecostsof netransissioninestentbeallocatedtotebeneficiariesof
teroect InOrderNo 1000,foreale,FERCrequiredutilitiestostand-
ardizeetodsforallocatintecostsofnetransissionfacilitiesselectedin

  OrderNo ,Preventing Undue Discrimination and Preference in Transmission Service,
FERC¶,at()(tobecodiedatC F R ts ,)[ereinafterOrderNo 
] 

  Id.at;see alsoid at(“[I]tisinteeconoicself-interestoftransissiononoolists,
articularlytoseiti-costenerationassets,todenytransissionortooertrans-
issiononabasistatisinferiortotaticteyroidetoteseles ”);see alsoid.at
(“[V]ertically-interatedutilitiesdonotaeanincentietoeandteridtoacco-
odateneentriesortofacilitatetedisatcoforeecientcoetitors ”) 

  Id.at 
  Fed Re ,– 
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teirreionaltransissionlan 70Preiously,“costallocationissues[ere]often
contentiousandronetolitiationbecauseitisdifficulttoreacanallocation
ofcoststatiserceiedasfair,articularlyforRTOsandISOstatencoass
seeralstates ”71Tereasariskoffreeridersforroectstataffectedultile
utilities’ transission systes Tocobat tis, teCoissionroosed si
reionalcostallocationrinciles 72Toeter,FERCoedtesesirinciles
ouldakecostallocationalesscontentiousandoreconsensus-drienro-
cess 73

OrderNo 1920buildsonOrderNo 1000’slanninandcostallocation
requireents 74Transissionlannerscanorkitstatestodeeloaolun-
taryetodforallocatintecostsoftransission Hoeer,OrderNo 1920
requirestat, ifstatesdonotreacanareeent,tecostsustbeallocated
totebeneficiariesofnetransissionlinesandtransissionurades Order
No 1920-AslitlyodifiedOrderNo 1920’saroactocostallocationby
andatin tat, if states aree to an alternatieetod for allocatin costs,
tentetransissionroiderustalsosubittatroosaltoFERC 75As
oneofusasrittenelseere,courts, too,ae lonunderstood teFPA’s
roibitiononunduediscriinationtorequireabeneficiary-aysaroacto
costallocation 76

B. Siting

Netransissionlinesustalsonaiatecolesitinanderittin
requireents Today,stateandlocalreulatorstyicallyaeriaryautority
oertransissionsitin FERCcansteinonlytoeerciseitsbackstositin
autority,icistrieredenalineisbuiltonadesinatedNationalInter-
estElectricTransissionCorridorandenastateaseiterrefusedtoerit
te lineornotacteditinayear 77Sitin refers to todifferent rocesses:

  Id. at(citintoFed Re ) 
  Id.at(citintoFed Re ) 
  esirincilesare ()costsustbeallocated inaay roulycoensurate toben-

ets; ()arties tat receienobenetsustnotbe inoluntarilyallocatedcosts; () ifa
benet-to-costratiotresoldisusedtodeterineicfacilitiesaresucientlybenecial
tobeincludedinareionaltransissionlan,tatratioisnottoeceed ;()allocation
etodforcostsofareionalfacilityustallocatecostssolelyitintatreionunless
anoterreionoluntarilyassuescosts;()costallocationetodsustbetransarent
andadequatelydocuented;and()transissionlanninreionsayusedierentcost
allocationetodsfordierenttyesoftransissionfacilities Id.at– 

  See infra SectionII A (describinteinitialforationrocessofRTOs) 
  FERC,Order No. ,Fed Re ,– 
  FERC,Order No. -A, tts://era cc/KTJ-LC 
  See JosuaMaceyJacobMays,e Law and Economics of Transmission Planning and Cost 

Allocation,EgL J ,–()(describinaealstoFERCcostallocation
decisions) 

  See infra SectionIV C (describinFERC’sbackstositinautority) 
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first, it refers to te rocess of receiin a certificate of ublic conenience
andnecessity(“CPCN”)78frotestatestrouictelinecrosses;and
second,itreferstotesecificlocationofteline(teactual“sitin”) Hi-
oltae interstate transission linescurrently takebeteeneit to tenyears
to colete Aroiately four of tose years inolesnaiatin te state
aroalrocess 79

III  OgTmPg

Tobuildtransission,utilitiesneedtolanneroects,receieeritsto
buildtoseroects,andfindasourceoffundintatillallotetoayfor
nelines Undercurrentla,statesaeriaryautorityoererittin,and
te federaloernent—tyically, tounotalays,FERC—is resonsible
forreionallanninandcostallocation 80

Altou transission is suosed to be lanned reionally and be
selected trou coetitie solicitations, todayost lannin is conducted
locallyitoutconsiderineterreionalorinterreionallinescouldore
cost-effectiely address transission needs and it little, if any, reulatory
scrutiny 81OrderNo 1920 is a sinificant iroeentoer te statusquo,

  Requiredforostlines 
  LizaReed, Transmission Stalled: Siting Challenges for Interregional Transmission,N

C(),tts://era cc/EZF-LVAV Mentiontattereareotercallenes
erenotaboutstates NEPA,BLM,etc Tielinesforreceiinacerticateofublicneces-
sityandconeniencearybystate,asdotesecicrequireentsdeeloersneedtoreceie
aerittobeinconstruction Ifastateactsostlyasa“ass-trou”forterosectie
transissionline,ratertanasanenddestination,itcanbediculttoconincetestate
tattebenetoftene lineouteis itscosts Id.at– SeeAleandraB Klass
Elizabet J Wilson, Interstate Transmission Challenges for Renewable Energy: A Federalism 
Mismatch,V L Rv ,() Alineayroideanetbenettoconsu-
ersacrossteU S ,butbedeniedaeritbecauseofcitizenoosition,olitics,orcost
concernsfroonesecicstate Asaresult,itisenerallyeasierfordeeloerstobuildlocal
transissionlines—icrequireteconsentofustonestate,iciscertaintobenet
froteline—tanitistobuildreionalorinterreionallines,icbrinalonalarer
adinistratieburden 

  See TransissionPlanninandCostAllocationbyTransissionOninandOeratin
PublicUtilities, Fed Re  , –, – (Au  , ) (codied at 
C F R t )(detailinreionallanninandcostallocationrules) 

  SeeJoseH Eto,Planning Electric Transmission Lines: A Review of Recent Regional Trans-
mission Plans ,LwBN’L’(Se ),tts://era cc/PAK-
ZP(“Aontelanstatereaailableforreie,anydidnotidentifyneroects
tatouldqualifyforreionalcostallocationandrequireanoencoetitierocessto
selectaroectdeeloer      OnlyCAISO,PJM,andSPPaeconductedoensolicita-
tions for transissiondeeloers torooseroects tatouldqualify for reionalcost
allocation ”); JoannesPfeifenberer,TransissionPlannin andBenet-CostAnalyses
 (Brattle ), tts://era cc/WDW-QC; Julie Lieberan, How Transmission 
Planning & Cost Allocation Processes Are Inhibiting Wind & Solar Development in SPP, MISO, 
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requirin lon-ter,ulti-benefitlanninandbeneficiary-ayscostalloca-
tion 82Tatsaid,itdoesnotfullyeliinatetecorerobleittransission
lanninandcostallocation,icistatteeistenceofcareoutstoreional
lanninrequireentsieincubenttransissiononersbotteincentie
andabilitytooerinestinsalllocalroects 

A. Local Planning

TeaorityoftransissionroectstataebeenbuiltsinceOrderNo 
1000ent intoeffect aebeen lannedby indiidualutilitiesand aenot
adtounderocoetitiesolicitations Broadlyseakin,transissionlines
canbeselectedinoneoftoays First,teycanotrouforard-lookin,
ulti-benefitlannininictelanneridentifiestransissionneeds,con-
ductscoetitiesolicitationstodeterineoillbuildte line,andallo-
catestecoststotecustoersobenefitfroteline Tatisterocess
enisionedbybotOrderNos 1000and1920,anditcurrentlyaccountsfora
erysallercentaeoftransissionsendin 83Second,soeroectscanbe
lannedbyindiidualutilitiesoutsidetereionalulti-benefitlanninro-
cessanditoutcoetitierocureents 

Confusinly,soeofteroectsintissecondcateoryarerolledintote
reionallaneentouteincubentutilityasarittobuildtelines,
isnotrequiredtoallocatecoststoteline’sbeneficiaries,andisnotrequiredto
coeteitoterdeeloers Foreale,inSPP,PJM,MISO,andISO-
NE,roectstataddresscertainreliabilityissuesareecludedfrocoeti-
tiebiddin 84Oftenutilitiesteselesdeelotecriteriaforteseroects 
Wenerefertolocalroects,earereferrintotesecondcateory Tus,
eenifaroectistecnicallyincludedintereionallan,edonotcountit
asareionalroectifitasnotselectedinaulti-benefitlanninrocessor
asnotselectedtrouacoetitiesolicitation 

& PJM,CEgAv i, ,  (Mar  ), tts://era cc/QB-
QM(ndintat“[t]ransissiononersandostRTOsaefocusedalosteclusiely
on local or reliability roects it sort tie fraes” and tat “[t]odate, interreional
transissioneansionasbeenirtuallynon-eistent”) 

  See Fed Re ,(discussinterequireenttoarticiateinlon-terreional
transissionlannin), – (denin te seenbenets transissionroidersare
requiredtoconsider),–(detailinteroosedcostallocationecaniss) 

  SeeRTEP: Planning for Long-Term Transmission Needs,PJM(Jan ,),tts://era cc/
CPT-M(describinPJM’sreionaltransissioneansionlan);see alsoPJM,Operat-
ing Agreement – Schedule ,FERCDocketNo ER--() 

  JhP Pg ,B,CSvgOCmp
ETm()(describinreliabilityeclusionstotecoetitie
biddinrocessinISO-NE,MISO,PJM,andSPP) 
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Oerinestent innon-reionally lanned roects isoccurrin inbot
restructuredanderticallyinteratedarkets InMISO,foreale,beteen
2018and2020,oretan70%ofinestententtoardslocalneeds,it
te reainder oin to non-coetitiely rocured reliability roects 85 In
PJM,aboutto-tirdsoftotaltransissioninestentasadeoutsidete
reionallanninrocess 86Asof2022,noroectadbeenselectedforreional
costallocationintenon-RTO/ISOreionssinceOrderNo 1000entinto
effect 87Altoeter, about alfof te annual transission inestent in te
UnitedStatesoes to localroects tatarelannedby indiidualutilities to
eetteneedsofteteircustoers 88AsFERCaselained,“testatusquo
aearstoberesultininadisroortionatesareoftransissionfacilities     
beindeeloedoutsidereionaltransissionlanninandcostallocationro-
cesses,resultininlessefficientandcost-effectietransissiondeeloent ”89
Stateublicutilitycoissionsacrosstecountryaesoundedtealaroer
telackofoersitutilitiesfaceenbuildin“local”roects,andteease
iticteyareabletoassoncoststoconsuersitoutanyeaninful
reie 90

  JhPg ,BGp&GSgLLC,Tm-
PghC:PvPhIV
RC(Oct )(detailinMISOtransissionsendin) 

  FERC,Building for the Future rough Electric Regional Transmission Planning and Cost Allo-
cation and Generator Interconnection,FERC¶,¶(Ar ,)(ndintat
“transissioninestenttoresolelocalneedsaccountedforalost%oftotaltransis-
sion inestent inMISOfroto Siilarly, inPJM,aboutto-tirdsofte
totaltransissioninestentintereionenttoresolinlocalneeds”) 

 FERC¶,¶(Ar ,)(citinLSPoerOct Coents,a I,at
n ;FERC,StaReort, Transmission Metrics,at(Oct ,),tts://era cc/
ZFL-GBL);AleandraB Klass,JosuaC Macey,SelleyWelton,HannaWisean,
Grid Reliability rough Clean Energy,  v ,() NotetatMISO
eectsterstandsecondtranceof itsLRTProectstoqualifyforsub-reionalcost
allocation See MISO,LRTP Tranche  – Cost Allocation, tts://era cc/AYH-VYKR
(Mar ,)(“AsitTrance,MISOanticiatesteTranceortfolioilldelier
sucientbenetstoqualifyundertecurrentMulti-ValueProect(MVP)costallocation
ecanis, itcostsallocatedonlytotesubreionerebenetsaresread ”) 

  JhPg&JphDL,B,TmPg
ChggGMx(Oct ,),tts://era cc/UR-P(“About%
[ofannualtransissioninestentis]solelybasedon“local”utilitycriteria(itoutoin
troureionallanninrocesses)”) 

  FERC¶,¶(Ar ,) Infact,inestentinreionalfacilitiesasdeclined
insoereionscoaredtobeforeteileentationofOrderNo  Id.¶ 

  See, e.g.,eOceof tePeole’sCounselforteDistrictofColubiaMarylandOce
ofPeole’sCounsel,CoentsReardinteNoticeofProosedRuleakin(Au ,
), tts://era cc/NGZ-RE (statin tat “te current ieceeal lannin ro-
cessislocallydrien,inecient,lackinintransarencyandoortunitiesforstakeolder
enaeent,andlarelyinores,ratertanutilizes,teotentialbenetsofcoetition”) 
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B. Misaligned Investment Incentives

Utilitiesaestronincentiestoreferlocalroects Teyearnaealty
returnon teseroectsilealsorotectin teirenerators frocoeti-
tionfroresourcesinneiborinreionsandaoidinreulatoryscrutinytat
itaereealedoortunitiesforcostsainsorloer-costroects 

1. Rate Basing Local Projects

Onereasonutilitiesanttoaoidtereionallanninrocess istat
teyaeafinancialincentietooerinestincaitalroects 91Utilitiesearn
areturnoncaitaleenses Ifautilitysends$100ontransissionand is
entitledtoatenercentreturn,itillearn$10;ifitsends$1000ontrans-
ission,itillearn$100 Tus,ifitouldbelesseensietobuildasinle
reionalorinterreionalroect,autilityayrefertosendoreoneyon
sallerroectsinordertoincreaseitscaitalcosts—andinturn,itsreturn
oncaitaleenses 

Today,FERCusessoetincalledforularatestodeterineterates
utilitiescancarefortransissionserice 92Tisisatraditionalcost-of-serice
aroac in ic teCoission autorizes a return based, aon oter
tins,onteutility’sfinancincostsandtecostsofoeratinandaintain-
intelines 93Absentasointataninestentasnotrudentlyincurred,
autilityautoaticallyrecoersitscostsandearnsareturn 94Gientescaleof

  See AriPeskoe,Is the Utility Transmission Syndicate Forever?,EgL J ,()
(“[Utilities]areenerallyincentiizedtodisfaornetecnoloies      tatitobiate
teneedforadditionaltransissioninfrastructure,inartbecauseteyarenotasredict-
ably rotableunder te cost-of-sericebusinessodel ”);HareyAercLelandL 
Jonson,Behavior of the Firm Under Regulatory Constraint,Am E Rv ,
()(discussinter’sincentieto“toacquireadditionalcaitaliftealloablerateof
returneceedstecostofcaital”intefaceofforularates);RoerSeran,e Averch 
and Johnson Analysis of Public Utility Regulation Twenty Years Later,Rv I Og ,
()(describinoit“souldcoeasnosurrisetatrate-of-returnreulatedrs
ay literallyastecaital”);SteeCicala,Restructuring the Rate Base –(Oct ,),
tts:// steecicala co/aers/restructurin_rate_base/restructurin_rate_base_
draft df (ndin tatutilities in restructuredarkets sendoreon transission and
distribution,icreainratereulated) 

  See FERC,Formula Rates in Electric Transmission Proceedings: Key Concepts and How To Par-
ticipate,tts://era cc/DY-PBMC 

  See id 
  CoissionerCristieasbeenaocalcriticofbotFERC’sforularatetreatentand

incentie-basedreulation See, e.g.FERC¶,,Potoac-AalacianTransis-
sionHiline(Dec ,)(Co’rCristie,concurrin)(ndintatsince,te
totalaounttatconsuersaebeenforcedtoaytoPATH’sdeeloersasbeenaro-
iately$illion–tat’srit,let ereeat:consuersaeaidrouly$illion
for a roect tat as neer built nor found needed by a sinle state reulator ”); id 
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transission inestent tat is currentlyoccurrin in teUnitedStates, te
facttatostoftatinestentoestoardslocalroectssueststattese
incentiesaresufficienttoencouraeutilitiestoinestintetransissionsys-
te And te fact tat forularatesautorizeareturnbasedon teutility’s
costs—notteeectedbenefitsteroectillroduce—eansutilitiesae
littlefinancialincentietoinestinorecost-effectieroectsorroectstat
yieldlarebenefits 95

2. Avoiding Competition

Utilitiesalsoaeanincentietoaoidbeinforcedtocoeteitoter
transissionroiders Notonlydoutilitiesant tobeuaranteed tat tey
illreceietecontracttobuildnetransission,butteyalsoanttoaoid
coetitierocessestatitforcetetosubit loer-costbidssotat
tey receie te rit to buildne transission Te $40 billion in annual
sendin on transission in recent years,ost of ic asnotunderone
coetitie solicitations, suests tat transissiondeeloent asbecoe
aealtysourceofreenuefor incubentutilities Allelseequal,afirill
refertorelyonalanninrocesstatdoesnotforceittocoeteitoter
transissiondeeloers AriPeskoeasdocuentedtisenoenonindetail
inisorkontransissioninestent 96

3.  Protecting Generator Market Power and Justifying the Need for More 
Generation

Wentearentcoanyofatransissiononeralsoonseneration
assets,itayaeanincentietoaoidinestininlaretransissionfacili-
tiesinordertoaoideosinitseneratinunitstocoetitionfrolo-cost
oerroducers Froteersectieofertically interatedutilities, itcan

(“Bytisoint,youaybeaskinyourselfetertereareanyincentiesteCoission
didnotietotePATHdeeloers ”),tts://era cc/ZB-MGJR 

  FERCdoesaeautorityunderSectionofteFPAtoautorizeincentie-basedrate
treatenttorootecertaintransissioninestent See EneryPolicyActof,Pub 
L No -,§,Stat ()(codiedatU S Code§s) eCo-
issionasroideduidanceonenutilitiescanrequestadditionalincentiestoake
transissioninestent Foreale,tereisarebuttableresutiontataroectquali-
esfor incentie-basedratetreatent if itcaeoutoftereionallanninrocess See
Order No , Prootin Transission Inestent trou Pricin Refor,  FERC
¶,,P –()(IncentiesPolicyStateent) OurieistatteROEadder
istoobroad Foreale,FERCroidesanROEaddertoutilitiessilyforarticiat-
ininanRTO AndFERCdoesnot,oeer,requireutilitiestodoacost-benetanalysis
enalyinforteROEadder Asaresult,transission incentiesfailtodistinuis
beteenroectstatenuinelyyieldsinicantbenetsandtosetatsilyeetcertain
foralcriteria 

  See generally Peskoe,suranote 
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beriskytoinestinreionalandinterreionalroectstatreduceconestion
becausedoinsocancauseteireneratorstoearnlessreenueinteenery
arket 97Moreoer,iftransissioninestentouldenableareiontoeet
itseneryneedsbydrainresourcesfrooutsideafir’ssericeterritory,a
firaybeconcernedtattransissionillresultinitbeinforcedtoretire
its enerationassets Relatedly,en transissionconestioncanbeused to
ustifyinestininadditionaleneration,firsayrefertoaoidreionaland
interreionalroectsifteytinkitillbeorerofitablefortetobuild
neeneratinunits 

Recent ork as son tat reional and interreional transission
inestentosesarealrisktofirstatonbotenerationandtransis-
sion Foreale,oneofusasdescribedoEntery,autilityinLouisiana
andArkansas,cosetoinestinaas-firedoerlanttatcostaroiately
$900illioneentouitaruablyroidedanyoftesaebenefitsasa
roosed$100illion transission roect 98 CatieHausanasestiated
tat additional transission caacity connectinMISO-Nort andMISO-
SoutcouldreduceeneryarketricesinLouisianaandArkansasbynearly
$1billionannually,99andseasrecentlyetendedtisorkacrosstecoun-
try 100Ofcourse,ecannotroetatutilitiesareanticoetitielycannelin
inestenttolocalroectsbecauseteyanttorotectteirenerationassets
and ustify future inestents Still,at te ery least, it is inutilities’ finan-
cialinteresttoincreaseenery arketreenuesandakesuretatteydonot
strandteinestentsteyaeadeinbaseloadoer Teirreluctanceto
inestinreionalandinterreionalroectscouldtereforebeelainedbyte
fact tat sall, localroectsdonotose te saecoetitie treat to te
inestentsteyaeadeinenerationfacilities 

4. Minimizing Regulatory Oversight

Anoter reason transission oners rationally refer to inest in local
roectsistatdoinsoallostetoaoidoriniizereulatoryscrutiny 
Ideally,reionallanninrequireents—stakeolderreie,indeendentcost-
benefit analyses, coetitiebiddin, and soon—sould reoe sinificant
controlfroincubentutilitiesandreduceteirabilitytorotecteistenten-
erators fronearketentrants  Buttereality istatany local roects
receielittle,ifany,reiefroeiterstateorfederalreulators 

  Seegenerally Hausan,supranote See also KoaliMacey,supranote 
  See JosuaC Macey,Outsourcing Electricity Market Design,U Ch L Rv ,–

() 
  CaterineHausan,Power Flows,supranote,at 
  See DasoHa,OenKay,CaterineHausan,PoerFlosPart:Transission

LoersGenerationCosts,ButGeneratorIncentiesAreNotAlined(Dec )(anu-
scritonleitautors) 
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Utilities aear to take adantae of eetions to te reional lan-
ninrocess to rotect teir financial interests 101Consider, foreale, te
“iediate-needs”ecetiontotecoetitiebiddinrequireent 102 Te
iediate-needs eetion iseant to alloutilities toquickly resond to
enuine reliability issues  Wen utilities used for tis eetion durin
OrderNo 1000,103FERCasresondintoconcernstatsoeeetionsto
reionallanninsouldbetoleratedtoaoiddelaystatcouldunderinesys-
tereliability TeCoissionestablisedfiecriteriatodeterineeter
aroectsouldqualifyforteiediate-needseetion:

1  Teroectustbeneededintreeyearsorlesstosolereliabil-
itycriteriaiolations;

2  Te reional transission lannerust searately identify and
tenostanelanationof te reliabilityiolationsandsyste
conditions in adance for ic tere is a tie-sensitieneed,
itsufficientdetailofteneedandtie-sensitiity;

3  Te reional transissionlannerustroide to stakeolders
andoston itsebsitea fullandsuortedrittendescrition
elainin:(1)tedecisiontodesinateanincubenttransis-
siononerasteentityresonsibleforconstructionandoner-
siofteroect,includinanelanationofotertransission
or non-transission otions tat te reion considered; and 
(2) te circustances tat enerated te iediate reliability
needandytatneedasnotidentifiedearlier;

4  Stakeolders ust be eritted tie to roide coents in
resonsetoteroectdescrition,andsuccoentsustbe
adeubliclyaailable;and

  See, e.g., Peskoe, supra note,at 
  See, e.g.,PJM,FERC¶,¶,(Mar ,)(discussinPJM’srotestto

terequiredreoalofROFR,addressinteiediate-needsecetion);ISO-NE,
FERC¶¶–(Mar ,)(reectinISO-NE’srequesttoaintainROFR,allo-
inforiediate-needsecetions);SPPFERC¶,¶(Oct ,)(reectin
SPP’sattettoaintainROFR) 

  See PJM,FERC¶,at¶,(discussinPJM’srotesttoterequiredreoal
ofROFR,addressinteiediate-needsecetion);ISO-NE,FERC¶at¶–
(Mar  ,) (reectinISO-NE’s request toaintainROFR,alloin for iediate
need-ecetions);SPPFERC¶,at¶(Oct ,)(reectinSPP’sattetto
aintainROFR) OrderNo takesodeststestoreentutilitiesfroabusinte
iediate-needseetionbutdoesnotfullyaddressteissuesteeetioncreates For
eale,OrderNo requirestatutilitiesconsiderrit-sizinroects,iceans
teyrosectielystudyeteranticiatedlocaluradescanbeaddressedinareional
lan See Fed Re , ButitisunclearoFERCillakesureutilitieser-
fortesestudiesdiliently,oteyillcoordinateitreionallannerstoakesure
rit-sizinanalysisconsidersoterbenetsorroosedlines,oroFERCillenforce
tisroisionifutilitiescontinuetooerinestinlocalroects 
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5  TeResondinRTOustaintainandostalistofrioryear
desinationsof alliediate-needsreliabilityroectsforic
te incubent transissiononerasdesinatedas teentity
resonsible forconstructionandonersiof te roect  Te
listust include teroect’sneed-bydateand tedate te in-
cubenttransissiononeractuallyenerizedteroect Te
ResondinRTOust also file te list it teCoission
onceayear 104

Teetenttoicteiediate-needseetionoffersaeansofarbitra-
inaroundOrderNo 1000’slanninrequireentsturnsriarilyontefirst
criterion:roectsustusuallybeneededintreeyearsorlesstoaintainrid
reliability,orelsetereouldnotbeaniediateneed 105

In ractice, te iediate-needs eetion aears to contribute to
subotiallannin tat forces rateayers toay foreensieuradesand
reducesteneedforreionallylannedlinestatotroucoetitiesolic-
itations For eale,PJM in late2023 aroed a ackaeof “iediate-
needs”106ridsolutionstatereneededtoakesuretatteretireentofte
BrandonSorescoal-firedoerlantdidnotunderinereliabilityintePJM
reion 107Teseroectsere ustifiedbecauseterecentlyannouncedretire-
entofteBrandonSoresoerlantaseectedtoleadtoanunaccetably
loleelofreliabilityinPJM Teseiediate-needsroectsereassined
ainlytoincubentaffiliatesofEelonanddidnototrouacoetitie
biddinrocess 108Iortantly,PJMbecaeaareofteneedtoaketese
transission inestentsonly afterEelon studied te effectof retirin te
BrandonSoresoerlant BytetieEeloncoletedtereleantstud-
ies,tereasnotenoutietoconsideralternatiesorconductacoetitie
solicitation Accordin to teMarylandOfficeofPeole’sCounsel(“OPC”),
PJMfailedtoconsideranytransissionornon-transissionalternaties,eiter
roactiely(asrequiredby itsoernancedocuents)orafter te fact 109Nor
didPJManalyze tecostestiatesroosedbyEelon,ic tecoany
increasedby10%“onlyseeraleeks[after]aroaloftesaeroects ”110

  In re PJM,FERC¶,¶ 
  See id Criteria ii-riarilyseretokeeRTOsaccountabletoteirstakeoldersen

usinteecetion 
  See infra SectionIV C(describinte“iediate-needs”loooletocoetitiebiddin) 
  In Re PJM Interconnection,FERC¶,¶–(No ,) 
  Protest of the Maryland Oce of People’s Counsel,FERCDocketNo ER--,ER-

-,at–(“ePJMBoard’saroalassinedteresonsibilityforteconstruc-
tionofteseroectstoincubenttransissiononer(‘TO’)aliatesofEelon,Cor ,
riarilyBaltioreGasandElectricCoany(‘BGE’) ”) 

  Id.at– 
  Id.at 
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It isof course ossible—and eras likely, in tis case—tatBrandon
Sores’ retireent ouldunderine reliability,but it isneertelessnotable
tatitasinEelon’sfinancialinteresttoaittoanalyzetereliabilityiacts
ofBrandonSores’retireent,sincedoinsoensuredtattereliabilitycal-
lenes couldonlybe addressed trou “iediate-needs” roects 111Tus,
tefailuretoenaeinforard-lookinlanninalloedteincubenttrans-
ission oner to ake undreds of illions of dollars in inestents—all
ileaoidineaninfulreulatoryscrutiny 

And tere is reason to tink tat not all iediate-needs roects are
resondintoreliabilitycallenestatustbeaddresseditintreeyears 
Iediate-needsroectsarefrequentlylauedbysinificantdelaysandrarely
eet te tree-yearindo tat ustifieseetin te fro tecoeti-
tiebiddinrocess InISO-NE, for eale,30roectseredesinatedas
iediate-needsroectsbeteen2015and2019,butonlysioftoseroects
ere actually in serice itin tree years Te reainin tenty-four took
sinificantlyloner 112Teseresultsointtoarelatedissue:utilitiesteseles
oftendeelotecriteriareionaltransissionlanninentitiesusetodeterine
etera line souldbeeeted fro reional lannin requireents,and
enlinesareeetedfroreionallanninrequireents,tereisoftenlit-
tleoortunityforreulatorsandoterstakeolderstoobtaininforationabout
ytelineisneededorroosealternatiesolutionstotereliabilityneed 113

Tis and siilar eetions to reional lannin requireents aear to
aebecoe teriaryeans trouicutilitieslanne transission
inestents InOctoberof2019,FERCinitiatedinestiationsinPJM,ISO-NE,
andSPPtodeterineeterteiediate-needseetionasbeinoer-
usedandeterroectserereceiintedesinationitouteidencetatte

  euzzlinresultreacedbyPJMisfurtercolicated byitsfailuretoublisublicly
orresondtostakeoldercoents,asrequiredbyitsoernindocuents Seeid. at
(“NeitersubittalasostedandadeubliclyaailabletoOPC’sknolede;norere
anyanserstoOPC’squestionsfroPJMostedtotePJMebsite ”) 

  See FERC,Response of ISO New England Inc. to October ,  Order Instituting Section   
Proceedings Under EL-– Attachment C & D,-,DocketNo EL--(Dec ,
) (soin a list of roects it teir need-by date and roected in-serice date);
see alsoPiliKilleen,Swallowing the Rule: Why FERC’s “Immediate Need Exemption” Frus-
trates Competitive and Climate-Smart Electricity Sector Transmission Planning Under Order No. 
,S Dv L &P’,() 

  See, e.g.JointNeEnlandTransissionOnerAssetConditionProcessGuide(Oct ,
),tts://era cc/MY-RY(“EacTransissionOnerasrorasdesined
totrackandonitorteconditionofitstransissionassets,todeterinesolutionstoasset
conditionissuesasteyareidentied,andtoileentassetconditionroectsinorderto
cost-eectielysuorttecontinuedreliabilityofteNeEnlandtransissionsyste ”);
id (“WileeacTransissionOnerdeisesuniqueassetconditionstrateiesbestsuited
totedeoraicsofitstransissionfacilitiesandtesecicneedsofitscustoers,all
TransissionOnersbroadly follo siilar eneral ractices for identifyinand ile-
entinassetconditionroects ”) 
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roectsereneeded 114ISO-NEstatesaeobected toNeEnlandutilities’
increasinuseofassetanaeentand assetcondition roects,icbenefit
frosiilarreulatorytreatent 115

Undertecurrentreulatoryfraeork,itisdifficulttoreentutilities
frotakinadantaeofeetionstoreionallanninrequireents Order
No 1000didnotincludeaecanistodeterineeteranudateould
beneeded in te future,oreen to erifyeterroectsdo in factserea
enuineneed Instead,RTOsareiensinificantdiscretionoeratroects
qualify for teseeetions,and it isonly ex post tatFERCor teRTOs’
stakeolderscanealuatetatdecision 116Nordoutilitiesaeafinancialincen-
tietoaoidoerinestininlocalroects Wenutilitiesbuildlocalroects,
teyreceiesoetincalledFERCforularatetreatent,iceanstat
tereturnonequityforteselinesistyicallycalculatedbasedontecostste
utilityincurs,nottebenefitstelineroides 117

OrderNo 1920triestoaddresssoeofteseissuesbyrequirinutilities
toenaeinarit-sizinanalysisinicteydeterineeterreional
solutionscouldbetteraddressteseneeds,butearesketicaltattisrefor
illroideasufficientlystronincentieforutilitiestostooerinestinin
localroects OrderNo 1920doesnot,foreale,reentincubentutilities
frodeterininicroectsqualifyforte iediate-needseetion 
Nordoesitroideanadequateeansofdeterinineteralternatiesolu-
tionscouldoreeffectielyaddress te transissionneed,or tat teutility
enaedinforard-lookinlannintatouldaealloedlanninentities
toassessreionalsolutions 118AnoterrobleistatOrderNo 1920doesnot
include financialcarrotsorsticks tatstrenten financial incenties tour-
sueorecost-effectietransissionsolutionsordiscilineutilitiestatabuse
eetionstoreionallanninrequireents Asaresult,eeecttatutili-
tiesillcontinuetobeabletooerinestinnon-reionalroects 

  SeeZackHale,FERC faults PJM for lack of transparency on transmission reliability projects,
S&PG(Jun  ,),tts://era cc/GJ-AAE(notin tatutilities inPJM
eretookadantaeofteeetionitunusualfrequency,itPJMdesinatin
roectsas“iediate-needs”beteen-,ascoaredtoISO-NE’s) 

  Asset Condition Projects and Process Improvements,NwEgSCmm E  
–(),tts://era cc/CD-ZB(ointinouttatsendinonAssetCondition
roects increased fro$illion in  tonearly$illion in ) See id  at 
(ointinouttatAssetConditionProects“aresubectedtoateriallylessreionalreie
andscrutiny”) 

  Forore on te “iediate-needs” ecetion, see supra Section III B  (discussin te
usbackfroRTOebersaainsttereoalofafederalritofrstrefusal) 

  Primer on Transmission Formula Rates,LEm,(),tts://era cc/
HR-WDXH 

  WileOrderNo doesrequireutilitiestoerforarit-sizinanalysis,tatisdone
byteutilitiesteselesanddoesnotaeartoinoleatird-artyceck Weoetat
teCoissioniesterit-sizinrequireentteetinteOrderNo coliance
linsandinfutureruleakins 
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5. Carveouts to Siting Requirements

Statesitinlaseacerbateteroblescausedbyfederalreulatoryas 
Sitinlasose asinificantreulatoryurdlefortransissiondeeloent 
Aroiatelyfourofteeit-to-tenyearsneededtobuildnei-oltae
roectsinolesnaiatinastate’saroalrocess 119

Localoersitoccursainlyattesitinstae Stateublicutilityco-
issionscandenyCPCNsforanuberofreasons,includintattetransis-
sionroectisnotnecessaryorbeneficial 120Hoeer,careoutstostatesitin
lasrenderte sitinanderittinrocessarelatielyliitedceckonutili-
ties’transissioninestentdecisions 

Onereasonfortisistatoststatessilydonotrequirecertificatesof
ublicconenienceandnecessityforcertaintyesofroects Secifically,roects
tatfallunderacertainoltaetresoldorarebuiltoneistinritsofay
oftendonotneedtoreceieacertificateofublicconenienceofnecessity For
eale,Arizonarequiresonlytoselinestattransiteneryatororetan
115kilooltstoetacertificate 121Tetresoldleelinoterstatesisier:
138kilooltsinKentucky,122200kilooltsinCalifornia123andNeada,124or230
kilooltsinFlorida125andIdao 126Asaresultofteseeetions,utilitiescan
iniizestate-leelreie if tey inest insallroects Transissionon-
erscanalsoaoidCPCNrequireentsbybuildinoneistinrits-of-ayin
soestates 127Perasunsurrisinly,asinificantercentaeoflinestatend
ubeinbuiltqualifyforeetionstostateCPCNrequireents InFlorida,for
eale,93%oftransissionlines(bylent)areratedbelo230kiloolts 128In
Idao,87%oflinesfallbelote230kVtresoldtattriersCPCNreie 129

  Liza Reed, Transmission Stalled: Siting Challenges for Interregional Transmission(Niskanen
Center) Mentiontattereareotercalleneserenotaboutstates NEPA,BLM,
etc AlineayroideanetbenettoconsuersacrossteU S ,butbedeniedaerit
becauseofcitizenoosition,olitics,orcostconcernsfroonesecicstateSeeAleandra
B KlassElizabetJ Wilson,Interstate Transmission Challenges for Renewable Energy: A 
Federalism Mismatch,V L Rv ,() Asaresult,itisenerallyeasier
fordeeloerstobuildlocaltransissionlines—icrequireteconsentofustonestate,
iciscertaintobenetfroteline—tanitistobuildreionalorinterreionallines,
icbrinalonalareradinistratieburden 

  See supra SectionII B 
  Ariz Re Stat §- 
 Ky Re Stat §  
  Cal Pub Util Code§(a)–(b) 
 Ne Stat  , 
  Fla Stat § , 
  IdaoCode§§-,-,- 
  Ark Adin Code§--(a)()–(),; Ill Co Stat §§/-(b),  
  U S De’t HoelandSec ,GeosatialMt Oce,U.S. Electric Power Transmission Lines

(Mar ,),tts://era cc/YFK-DRY;see infra Appx 
  Id.
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Tereissoeeidencetatteseeetionscreateincentiesforutilities
toakeinefficientinestentdecisions Consideroneeale,ereFlorida
PoerLitcoseto liitteoltaeonaroosed176-ile lineto161
kiloolts, rater tan230, inataears to aebeenanattet toaoid
aintootrouterocessofreceiinacertificateofublicconenience
andnecessityandteassociatedadditionalublicscrutiny 130Te171kVline
aslessefficientandseestoaeledtocostincreases,131butitaoidedublic
andreulatoryscrutinytatitae ledtoadinistratiedelaysorforced
teutilitytoconsiderlesslucratiealternaties 

In sort, reulatory as to reional lannin requireents alloutili-
tiestoakeinestentdecisionstatdonotaeartoaiizesocietalel-
fare Reulatory scrutinycould result in transissiononersbein forced to
careless Oritcouldresultintebeinforcedtoinestinroectstatare
oreonerousorlessrofitable Orlannersayrequiretransissiononersto
considernon-transissionalternatiessucasstoraeorrid-enancintec-
noloies Toteetenttatlocalroectsaoidteserisks,utilitiesareactin
rationally in aoidin lare roects tat ould trier reional transission
lanninrocessesandreaterscrutinyfrostatereulators Andbecausetese
linesreceieforularatetreatent,utilitiesearnarofitfroteselineseen
tou reulatorsandoterstakeoldersae littleability toakesure tat
roosedlinesarecost-effectielyaddressintereion’stransissionneeds 

6. Carveouts to Cost Allocation Rules
Arelatedcalleneistatfederalratetreatentdoesnotadequatelyincen-

tiizeutilitiestatakecost-effectieorsociallybeneficialtransissioninest-
ents FERC’sreforsinOrderNos 1000and1920ereeanttoakecost
allocation for reional roects less contentious, and in turn facilitate inest-
entinorereionalroects Butere,too,itdoesnotaeartatOrderNo 
1000acieedteseoals,ortatOrderNo 1920fullyreediesutilities’is-
alinedfinancialincenties 132OrderNo 1000requiredtatcostsbeallocated
coensurateitbenefitsreceiedbyinestent Transission inestent
roidesabroadanddiersesetofbenefits,notallofic lend teseles
to easy araisal 133 In te years folloin Order No  1000, transission
  Ian Penn, How a Florida Power Project Flew Under the Regulatory Radar, N Y  Tm

(May,),tts://era cc/RRE-CR 
  AoltaeofkVisusualfor lines lesstaneiles lon,soastoreduceoer loss 

See id.(“eloeroltae,oeer,eanstelineloseseneryoerlondistancesitout
eensieequienttosuortit,articularlyintiesofideand ”) 

  Secically,ileOrderNo includescostallocationrefors,itdoesnotcreatestron
nancialincentiesforutilitiestoursuereionalandinterreionalroectsby,foreale,
increasinROEforlinesitaibenet-to-costratioorreducinROEforlinesita
lobenet-to-costration 

  JoannesPfeifenberer,st Century Transmission Planning: Benets Quantication and Cost 
Allocation,B(),tts://era cc/WL-SJYR(“eide-sreadnatureof
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onersaebroutanuberofcallenestocostallocationetods Soe
of tese callenes ae alleed tat cost allocationetods aly tooerly
broad reions,134ereasotersaealleed tatcostallocationetodsdo
notdistributecostsacrossasufficientlylaresetofbeneficiaries 135

Acentralcalleneistatstatesandutilitiesoftencannotareeonoto
allocatetecostsoftransission 136Inourie,teFPArequiresteuseofte
beneficiaryaysaroactocostallocationinicte costsoftransission
areallocatedtotecustoersobenefitfrotransissionroects None-
teless,altoutebeneficiary-aysaroacbydefinitiondoesnotrequire
states to ay forneiborin states’ clean enery olicies,137 olicyakers in
statestataenotadereneablesariorityneertelessfeartatteirrate-
ayersillbeforcedtobearsoeoftecostsofoterstates’olicyriorities 
StatesandFERCCoissionersaealsoorriedtatcostallocationcanbe
used“todecideenastateustayforitsneibors’arocialublicolicy
obecties,”eseciallyere“costallocation     leaescustoersinte[zone
inicreneableeneryisenerated]ayinadisroortionatesareofte
costsforteneoruradedtransissiontatisusedforeorts ”138

Lealandoliticaldisutesaboutotoallocatetecostsofreionaland
interreional lines likely furter contribute to oerinestent in local roects 
Wenutilitiesusetelocalrocess,deeloersneedonlyneotiateitoneora
fearties,ratertantelarenuberofstakeoldersoarticiateinreional
and interreionallannin Inaddition,costsareallocatedentirelytoonearty,
icobiatesteneedforanaccuratequantificationoftebenefitsofaroect 

Infact,anylocalroectsdonotrequiretatbenefitsbequantifiedatall 
Localdeeloersareuaranteedcostrecoerybecause,underFERC’sforula

transissionbenetscreatescallenesinestiatinbenetsandoteyaccruetodier-
entusers,ic      colicatescostallocation ”) 

  See Illinois Commerce Commission v. FERC, F d ,  (tCir  ) (reectin a
ostae-staaroactocostallocation) 

  See Old Dominion Elec. Coop. v. FERC,F d,–(D C Cir )(reectin
FERC’saroalofaPJMaendent tatreentedcost-sarin for toi-oltae
roectsandallocatedcostsentirelylocally);see alsoLong Island Power Auth. & Long Island 
Lighting Co. v. FERC,F t,–(ndintat“[f]oroeradecade, eberutili-
tiesdisutedotoallocatetecostof[reional]roects”)(D C Cir ) 

  SeeMaceyMays,e Law and Economics of Transmission Planning and Cost Allocation,supra
note 

  See id 
  JointPet forReie,City Utilities of Springeld, Mo.et al v. FERC,No -(D C Cir 

Feb ,)(Danly,Co’r,dissentin) Inanotereale,aroosalbyMISOto
allocate$billionintransissioninestentonaostae-stabasissurredconcerns
froMississiitat itsrateayerseresubsidizinoterstate’sreneableeneryoals 
In re Midcontinent Independent System Operator, Inc., FERC¶ , at¶  ();
see alsoCyMcGeady,Assessing Electric Transmission’s Cost Allocation Dilemma,C
Sg& I S, (Oct  , ),tts://era cc/X-NGT (“[S]oe state
olicyakersfearteirrateayersareayinfortransissiontatunlocksindoerro-
ectsneededforoterstate’solicyoals ”) 
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ratearoactocostrecoeryfortransission,deeloersautoaticallyrecoer
costs incurred indeeloin transission,asellas an additional returnon
inestedcaital 139AltouFERCreiestesefilinsforaccuracy,tereisa
stronresutioninfaorofratesbein“ ustandreasonable,”andreenueis
basedonutilities’costs—notontebenefitstelinesroide 140

Anditisdifficultforconsueradocacyrousortirdartiestocal-
leneteseinestents FERCasestablisedaresutionofrudencefor
transission inestents, elainin tat,ere forula rate callenes are
concerned,“rudenceoestotereasonablenessofaneenditureonadefined
inut,noteter te inut itself isaroriate ”141Asa result, te costsof
localroectsaretyicallyautoaticallyassedontoconsuers,oaelittle
oortunitytoarticiateinroectselectioneentouteyareultiately
resonsibleforayinfortesetransissioninestents 142

C. Transmission Owner Influence Over Regional Planning Processes

Anoterreasonitisdifficulttoreentutilitiesfrooerinestininlocal
roects is tat,een touRTOsandnon-RTO transissionlannersare
suosed to ae indeendent oernance structures, reional lannin ro-
cessesareteselesonerousandeailyinfluencedbyincubentutilities 
  See generally Primer on Transmission Formula Rates,LEm (), tts://

era cc/HR-WDXH; Order On Forula Rate Protocols and Establisin a So
CauseProceedin,FERC¶,,P -(Mar ,)(roidinaistoryofFERC
forularateorders) 

  See Comment of the Harvard Electricity Law Initiative ,,FERCDocketNo AD--
(Mar ,)(aruintat“utilities’caitaleendituresonlocalfacilitiesaesiked,
inartbecauseCoissionreulationdoesnotoldutilitiesaccountableforteirdecisions
oreenditures”andtat“[s]olonasteutilityfollositsonrateforula,itillrecoer
eerydollaritsends”) 

  Ameren Ill. Co ,FERC¶,at¶() 
  Autoaticcostrecoeryroisionsalsocreateoortunities forutilities toobscure—and

asson—allsortsofeenditures Inaarticularlyereiouseale,FirstEneryiro-
erly assed onillions of costs unrelated to serice to consuers, includinore tan
$illionin lobbyineenses,and$ illionin“ayentsto         entitiesassociated
it an indiidualunder inestiationbyFirstEnery,” for ic it later entered into a
deferred rosecution areeent  In te areeent, FirstEnery acknoleded it ad
“trouteactsofitsocers,eloyees,andaentsconsireditublicocials and
oterindiidualsandentitiestoayillionsofdollarstoandfortebenetofublico-
cialsinecaneforsecicocialactionforFirstEnery’sbenet ”In re FirstEnergy Corp.
,DocketNo FA--();id at(“FirstEnery identiedeit lobbyinay-
ents,adebeteenMarcandOctober,aountin toa totalof$ il-
lion      [ayentsere]iroerlyaccountedforasGeneralandAdinistratieeenses
($ illion)andcostsofelectriclant inserice ($ illion) oseeensesere
tenused todeelo serice ratescared ) Byclassifyin teseeendituresasoerat-
ineenses,FirstEneryasabletoautoaticallyrecoertefrocustoersitout
ucscrutiny See Colaint,United States v. Householder, No :-MJ-(S D Oio
Jul ,) 



110 Harvard Environmental Law Review [Vol 49

1. RTO Governance

ConsiderRTOoernance 143RTOsareoernedbystakeoldercoit-
tees, inicdifferentclassesofebers (suly-side, load-side,and trans-
ission-onininterests)aresuosedtoaeanequalinuts 144Toakesure
nostakeolderrouainsadisroortionatesayinRTOatters,rousare
enerallyienone“ote”ersector 145Often,incubentinterestssucasen-
eration,transission,anddistributionroidersreresentfortyoreensityer-
centofotinrits 146Ifneebersoinaeber-sector,teyettoote 
Tiseanstatindiidualarticiantotinoeretsdilutedasneartici-
antsenterteRTO Butnotetattisdisroortionatelyaffectsteeneration
sector,ereindeendentoerroducersarerelatielyfreetoentertearket 
Telealentitleentstatakeitdifficultfornetransissiondeeloersto
entertearketalsorotectincubenttransissiononers’otinstake 147

Gienteoutsizedroletransissionanddistributioncoaniesae in
RTOoernance,itiserasunsurrisintatRTOsaebeenreluctantto
takestestoreenttransissiononersfrooerinestininlocalroects 
Infact,eenenRTOsaedeeloedabitiousreionaltransissionlans,
teyaeoftendonesoinaystatrotectincubentfinancialinterests For
  Foroterorksdescribinterid’soernancecallenes,seeJoelB EisenHeaterE 

Payne,Rebuilding Grid Governance,BYUL Re ,()(“Itistietoconte-
lateoreseeincanestorootetecleanenerytransition,andnotsettleforless 
Untilno,itasbeenalltooconenienttoakeincreentalroress ”); SelleyWelton,
RetinkinGridGoernanceforteCliateCaneEra,Cal L Re ,()
(“isArticlecontendstatU S ridoernanceustberedesinedtoaccoodateane
eraofreulatoryrioritiestatincluderesondintocliatecane ”) 

  See infraAppx;see alsoCristinaE Sieone,Reforming FERC’s RTO/ISO stakeholder 
governance principles,E J ,–() 

  See SteanieLenartDaltenFo,Participatory democracy in dynamic contexts: A review of 
regional transmission organization governance in the United States,EgR &S
S ,()(“Ineneral,RTOsusessector-eitedotininteiest-leel
eberscoitteeandalloarentcoitteestodeterineteotinecanissor
oterdecision-akinrocesses insubcoitteesand loer-leelenues ”); see also Set
BlusackKyuninYoo, RTO governance structures can aect capacity market outcomes,
ProceedinsofteAnnualHaaiiInternationalConferenceonSysteSciences,
()(describinsector-eitedotininPJMas“otintatiesequaleittoall
esectors Asaresult,eacsectorets%oftetotalotinscore,andeacsector’sot-
inscorereresentsasareoffaorinotesoftatsectorecludinabstentionotes In
oterords,indiidualotersitintesaesectorsareteonescoreandareinersely
eitedbytenuberofotersofitssector ”) 

  Sieone,supra note,at–(soinsector-eitedotinoerbyotineber) 
  Sieone,supra note,at(soinotineberrotinPJMbysector,describin

ootedilutioncanresultinsubotialdesin ofarketrulestatrioritizesincubent
interestsoercoetitieoutcoes);SteanieLenartDaltenFo,Participatory democ-
racy in dynamic contexts: A review of regional transmission organization governance in the United 
States,EgR &S S ,()(sointesareofebersinsector
cateoriesbyreionaltransissionoranization) 
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eale,in2022,FERCaroedMISO’slantoalloroectsereatleast
80%of teassociatedcostscae frourades toeistin infrastructure to
byass coetitie biddin 148Accordin to oonents of te roosal, tis
ould reentne transission facilities alued at aroiately$489il-
lionfrobeineliibleforcoetitioninTrance1ofMISO’sLon-Rane
TransissionPlan 149Custoers“couldeecttoayuto$146 7illionore
in caital costs” as a result 150Altou teMISO roosal clearly affected
nuerous stakeolders, teMISO board decided not to old a stakeolder
ote 151MISO’saroacayellaeref lectedanecessarycoroisetoet
roectsinteround,butitalsoilitstat,eenenreionsdoaree
onabitioustransissioninestent,teyoftendosoinaystatserete
interestsofteincubentfirstatarticiateinRTOoernance 

Te botto-u nature of RTO decision-akin roides additional
oortunitiesfortransissiononerstocontroltransissioninestent Most
roosalstatareeentuallybrouttostakeolderote(testetatusually
recedes teRTO’s subissionof te roosal toFERC for aroal) arise
frotaskforcesorsubcoitteescareditinestiatinsecifictoicsand
roosinsolutions 152Altoustakeoldersteoreticallyaeequalinutin
tesecoittees,tereislittleoersitoflo-leelcoittees,andostar-
ticiationinloer-leelcoitteesaeartoconsistriarilyoflareutilities
tatalsoaeanoutsizedinfluenceinRTOoernance 153Hoeer,because
loer-leelcoitteesdonotusesector-eitedotin,larersectors—ese-
ciallysuly-sidesectors—aeaneasiertieettinroosalstrou Tese
roosalstenetetoedatuer-leelcoittees,eretesaeinterests
aainaesinificant otinoer 154All teseroblesareeacerbatedby
te fact tat otinarticiation inRTO subcoitteesaears tobequite
lo,155 iinotiatedebers additional influence indeterininic
roosalscoeuforotin ArelatedcalleneistatRTOs’eteroeneous

  In re Midcontinent Independent System Operator,FERC¶,at¶(Jul ,) 
  Id.¶(detailinNetEra’srotesttoMISO’sroosal) 
  Id.
  Id.¶ (“MISOclais tat,ien teneed tooe forardeeditiouslyandroide

aiucertainty toallaected arties,anddue to te liited scoeof teProosal,
MISO’sdecisiontoroceeditoutettinteProosalinteMISOstakeolderrocess
isreasonable ”) 

  See Lenart  Fo, supra note , at  () (“Counication about roosed rule
canestyicallybeinsinoreinforalsubcoittee,orkrou,ortaskforcediscus-
sions…[and]tenroceedstostandin coittees ”) 

  Sieone,supra note,at(soineberarticiationinPJM) 
  Id (describintisrocessinPJM);see alsoKyuninYooSetBlusack,Can capacity 

markets be designed by democracy,J Rg E ,()(“Weeecttattecurrent
structureoftestakeolderrocessinPJMakesteassaeofcaacityarketrefors
troutestakeolderrocessirtuallyiossible…[because]eteroeneousstakeold-
ersitoosininterests[illfail]todeeloassablearketrulesandrotocols ”) 

  See id 
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ebersirosterscanakeitdifficultfori-leelebers’coitteesto
roideaeaninfulforufordecision-akin 156

2. Non-RTO Governance
Goernancealsocontributestosubotiallannininnon-RTOreions 

UtilitiesinucoftecountryneeroinedanRTO Yetteseutilitiesust
still enae in Order No 890 and 1000-coliance reional transission
lannin Todoso,teyarticiate innon-RTOreionaltransissionlan-
ninentitiessucasSouteasternReionalTransissionPlannin(SERTP),
NorternGrid, WestConnect, and WEPP  Lackin full RTO status, tese
lanninreionsdonotneedtoeetalltesaeoernancesafeuardstat
RTOsdo SERTP,iciscoosedofutilitycoaniesintesouteast,157
is te larestnon-RTO/ISO oint lannin entity, and it ilits tedif-
ficultiesfacedbytesenon-RTOreions SERTPascreatedtocolyit
FERCOrderNo 890in2007,andsubsequently,itOrderNo 1000 158Fro
testart,FERCasbeenconcernedtatsouterntransissiononerseerted
toouc influenceoerteSERTPlanninrocess Infact,enutilities
firstsouttocreateSERTP,teyroosedanenrollentrocesstatould
aeroibitedoluntaryenrollentinteSERTPreion 159Utilitiesould
aebeenable toenroll inSERTPonly if teycould roduceeidenceofa
“statutoryorOATTobliationtoensuretatadequatetransission facilities
eistitinaortionofteSERTPreion ”160Inoterords,utilitiescould
onlyoinSERTPifteyalreadyonedtransissioninteSouteast 

SinceSERTPasfored,allitsreionallansaeessentiallyareated
te locallans subittedby te incubentutilities tatcoose teSERTP
board Infact,tereisreasontobesketicaltatSERTPactsindeendentlyof
tesouteastutilitiestatcreatedtetransissionlanninentityinresonseto
OrderNo 890 Ratertanealuateroectsitself,161SERTPublisesroects
  See VinceDuaneTonyClark,Who Owns the RTO?  (No  ), tts://era cc/

DTE-VEP(“Witalltese interestsbaninattedoorofteeber-drienRTO,
it’snosurrise[tatsoeclai]teycan’tetinor,orelikelyndtatonceinside,it’sa
crodedrooereteiroiceislostinteeneralcacoony       ”) 

  SERTP,About Us, tts://era cc/ZPA-JPN (“e SERTP as eanded seeral ties,
bot in te scoeand in te sizeof te reion, since its initial oluntary forationandno
includestefolloinSonsors:SouternCoany(SCS),DaltonUtilities,GeoriaTransis-
sionCororation(GTC),teMunicialElectricAutorityofGeoria(MEAG),PoerSout,
LouisilleGasElectricCoanyandKentuckyUtilitiesCoany(LGE/KU),Associated
Electric CooeratieInc (AECI),teTennesseeValleyAutority(TVA),andDukeEnery”) 

  SERTP,RgTmPgA(),tts://era cc/
BLQ-QMV See alsoLousiville Gas & Elec. Co.,FERC¶,¶() 

  In re SERTP,FERC¶,¶(Jun ,) 
  Id.
  SERTP,  Rg Tm Pg A  (), tts://era 

cc/ES-ZQF(describinoonlySERTPsponsors,i e eberutilities,conductlan-
ninandealuateroects) 
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TransissionOnersarelannintodeelo,aticointstakeoldere-
bersofSERTPcanresondtotelanstosetransissiononers’subitted
androosealternaties 162SERTPonlyealuatesroosedroectsinrelationto
tesubittedalternaties Itdoesnotconductto-donforard-lookinlan-
nin Alternatiesroosalsarerarelyselected In2021,foreale,onlytree
otentialalternatie transissionroectsereealuated,andnoneofteere
foundtobeoreefficienttanteinitialroectssubitted 163Tesaeastrue
for2020,1642019(fiealternatiesealuated,nonefoundtobeoreefficient),165
2018,1662017(seenalternatiesealuated,nonefoundtobeoreefficient),167and
2016(nineroectsalternaties,nonefoundtobeoreefficient) 168

Tis is artlybecauseSERTPdefinesbenefitsnarroly Under its tariff
rules,SERTPcanealuateroectsalonustoneetric:aoidedtransission
cost Aoidedtransissioncosts,definedas“tetransissioncoststatteBen-
eficiariesouldaoidduetoteirtransissionroectsbeindislacedbyte
transission deeloer’s roosed transission roect,”169 do not account for,
aonotertins,reliabilityandeconoicbenefitsofalternatietransission
inestents Furter,tetransissiononeritselfisteentitytatustconsider
alternatiestoitsonroosedroects,icutstetransissiononerina
ositiontorooseonlyalternatiestatdonottreatenitsfinancialinterests 170
Foreale,souternutilitiesaeartoriarily,anderaseclusiely,con-
sideralternatiestatareitinteironsericeterritories Asaresult,utilities
andreulatorsneerconsidereterlinestatcrosstoororeutilityserice
territoryouldbeaorecost-effectieeansorroidereaterbenefits 

SERTP’slanninrocess alsofaorsincubentsinoterays Forea-
le,SERTPrefusestoconsideroretantenyears’ortofbenefitsofaro-
ectinanysinlelanninstudy 171Testart-andend-datesoflanninstudies

  Id.
  SERTP,RgTmPgA()(“noneoftetree

(),neotential transission roectalternatiesealuatedere found tobeoree-
cientorcosteectieascoaredtotetransissionroectsincludedintereional
transissioneansionlan”),tts://era cc/CYF-XQX 

  SERTP,RgTmPgA(),tts://era cc/
ARM-DRF 

  SERTP,RgTmPgA(),tts://era cc/
WKU-DPWX 

  SERTP,RgTmPgA(),tts://era cc/
BLQ-QMV 

  Id.at 
  Id.at 
  LouisilleGasElectricCo ,Tari – Attachment K§,FERCDocketNo ER-

(Feb ,) NotetatSERTPdoesnotsubittarilinstoFERCitself,becauseitis
notanRTO 

  Id.at§  
  Sion Maan, Gridlocked: Planning Failure with the Southeastern Regional Transmission 

Planning Process,ShRwEgA’(Dec ,),tts://era cc/



114 Harvard Environmental Law Review [Vol 49

arefied Tiseanstat,ifaroectetsroosedalfaytroutelan-
nineriod,SERTPouldconsideronlyfieyearsofbenefits Ifaroectets
roosedintenintyear,ustoneyearofbenefitsouldbeealuated 172

Altoeter,ileOrderNo 1000encouraedto-donlannin,SERTP
eloyssoetintat looksore likea“botto-u”lanninrocess 173It
as effectiely anded oer ost substantie lannin resonsibilities to its
eberoranizations,oallaeaestedinterestinaintainintestatus
quo and increasinbarriers to entry for alternatie roect roosals  Gien
tiscontet, it isunsurrisin tatSERTPasnotcosena sinlealternate
roosalsince2016 174

Anotercalleneistatsouteastutilitiesoftencontroldatarelatedtoteir
lanninand inestentdecisions Altouebersaresuosedtoreort
icassutions teyused in tedeeloentof teir lanninrocesses,
teyarenotboundbyanysecificetodofcollectinorrocessindata 175
Tisaears tocreateoortunities foraesansi,sucasDukeEnery
usinanto“roy” eneratorstoideretireentsinitsodels,orLGEKU
refusintoreortlannedretireentseenafterteyadbeenaroedbyte
resonsiblePublicSericeCoission 176Witout reliabledataor consistent
assutions,teolelanninrocessbecoesulnerabletoaniulation 

Tus,altou transissionlannersaresuosed toealuate teost
efficienteansofeetintecountry’stransissionneeds,terulesandreu-
lationstatoerntransissionlanninandcostallocationautorizecare-
outstotereionalrocesstatallobotto-ulannininictransission
onerscanunilaterallydeterineiclinestobuild 177

LAP-MN(“SERTPonlyealuatesyears’ortofbenetsfrotetietestudy
beins      Putanoteray,ifatransissionroectetsaddedintetyearofa-year
odel,only-yearofbenetsareeasured ”) 

  See id.
  See Building for the Future rough Electric Regional Transmission Planning and Cost Allocation 

and Generator Interconnection,Fed Re ,(May,)(tobecodiedat
C F Rt ) 

  Maan,supranote
 See id.(“Wenaskedabout[data]discreancies,SERTPutilitieselainedtateacutility

coesuititsonetodoloiesforsarindata,ornot erearenorulesreardin
atetsincluded,ornot ”) 

  Id.Compare EtanHoland,Kentucky PSC Partly Approves PPL’s $.B Plan to Retire Coal, 
Add Gas, Solar and Storage,UDv (No  , ), tts://era cc/UT-LVD,
with SERTP,Annual Transmission Planning Summit & Assumptions Input Meeting ,(Dec 
, ,) tts://era cc/WM-KCD (“LGE/KU as no eneration assutions
eectedtocanetrououtteten-yearlanninorizonforteSERTPProcess ”) 

  See generally ShW,ThHmPj,GvghGh
F:ThCFGPgAh –,()(describin
oincubentutilitiesareabletoleeraeteirinuencetobuildtransissiontatsolely
benetste,totedetrientofneerentrantsororeecientenerationresources) 
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IV  S

Teroblesdescribedintereioussectionsuest aneedtoreealuate
teentirefraeorkforlannin,ayinfor,anderittinnetransission
lines Wilee tink refors to te reional lanninrocesses could el
leadtooresensibletransissioninestent,eultiatelytinktefederal
reulatorsneedtodirectlyinterenetolan,erit,andayfori-oltae
lines TisPartelainsotodosoundercurrentreulatoryautorityand
itleislatierefors 

A. The Grid Deployment Office (GDO)

DesitetefactFERC isoftenseenasteriaryfederaltransission
reulator, recent leislation as ien teGridDeloyentOffice (GDO)
sinificantautority toellan,erit,anday fori-oltae transis-
sion AressieuseofGDO’sautoritiescouldutteOfficeinaositionto
addresstecountry’sostressintransissionneeds 

In Auust 2022, te Biden adinistration created te GDO, a ne
adinistratieaencytaskedit,aonotertins,“increas[in]ridresil-
ienceat te transissionanddistribution leels ”185TeGDO tookoer te
TransissionNeeds andNationalTransission Plannin Studies, and as
ienabroaddeleationofoersbyteDeartentofEnery 186TeOffice
asrantedautoritytoeerciseultile sectionsofteFederalPoerAct 187
Mostiortantly,oeer,isteautoritiesitreceiedunderteInfrastruc-
tureInestentandJobsAct(IIJA),188icautorizesteGDOtooersee
teTransissionFacilitationProras 189Asediscussbelo,altoetertese
autoritiesalloteGDOtoidentifyereoretransissionisneeded,ro-
idefinancialsecuritytotransissiondeeloerstatbuildreionallines,and,
insoecircustances,facilitatesitinanderittinofnelines 

1. Financing Grid Expansion

Te GDO as autority to roide fairly eaninful financial su-
ort for i-oltae lines  Secifically, te IIJA’s “PreentinOutaes and
EnancinteResilienceofteElectricGrid”roraestablisesasysteof
rantsfortransissiononersandotereliibleentitiesocarryoutactii-
tiestat“increaseteabilityofteeliibleentitytoreducetelikelioodand

  GridDeloyentOce,About Us,U S Dp’Eg,tts://era cc/KMJ-EL 
  De’tofEnery,Redelegation Order No. S-DEL-GD- § () 
  Id.
  De’tofEnery,Redelegation Order No.S-DEL-GD-§   ();Infrastructure

InestentandJobsAct (ereinafter“IIJA”),Pub L No -,Stat () 
  De’tofEnery,Redelegation Order No.S-DEL-GD-§ () 
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consequences of disrutie eents ”190 Te statute defines disrutie eents
broadly to includeall tose “inicoerationsof teelectric ridaredis-
ruted,reentielysutoff,orcannotoeratesafelyduetoetreeeater,
ildfire, or a natural disaster ”191Grants can suort a ariety of actiities,
touGDOcannotuseteserantstosuortconstructionofneenera-
tionfacilities,cybersecurity,orbatterystoraefacilities 192

TeTransissionFacilitationProraroidesanotereans trou
icGDO can roide financial suort forne transission inestent 
TerorarequiresteGDOtoestablisa“transissionfacilitationfund ”
Tisfundcanbeusedtoadinistertetransissionfacilitationfundinoneof
treeays—troucaacitycontractsitdeeloers,directloanstodeel-
oers,ortrouteuseofublic-riateartnersisinicDOElaysa
directroleinconstructinteline 193CaacitycontractscoitteOfficeto
urcasinaercentaeofroosed caacityofatransission line,itte
intentto“increase[e]teconfidenceofadditionalinestors,encoura[e]addi-
tionalcustoerstourcasetransissionlinecaacity,andreduc[e]teoer-
allriskforroectdeeloers ”194GDOseresasan“ancortenant,”breakin
troutecicken-and-erobleereintransissiondeeloersaitfor
urcasecoitentsfroenerationdeeloers,andiceersa,resultinin
notransissionbeinbuilt Alternatiely,teOfficecandirectlyarticiatein
teconstructionandoerationofatransissionroecttoeteritariate
artner 195Crucially,en a federal aency enters into a ublic-riate art-
nersiinicitacquireslanddirectly,itassitinautority 196Asaresult,
teublic-riateartnersiotionallosGDOtoeerciseeinentdoain
autorityandtusaoidroceduraldelayscausedbystateCPCNrequireents 

For te transission facilitation rora secifically, GDO ay—
itoutfurteraroriation—borrouto$2 5billiontosuorttransis-
sioninestent 197TeGDOcanalsoaccessanadditional$2billiontrou

  IIJA,Pub L No -§(c)()(B)(ii)() 
  Id.§(a)() 
  Id.§(e)()(A) 
  Id.§(e) 
  GridDeloyentOce,Transmission Facilitation Program rst Round Selection,Dp’

Eg(Oct ,),tts://era cc/HRD-HDPV 
  IIJA,Pub L No -§() 
  U S C §(“AnocerofteFederalGoernentautorizedtoacquirerealestate

forteerectionofaublicbuildinorforoterublicusesayacquireterealestatefor
teGoernentbycondenation,underudicialrocess,enteocerbelieestatit
isnecessaryoradantaeoustoteGoernenttodoso ”);AlbertHansonLuberCo  
UnitedStates,U S ,()(“eautoritytocondenconferredbyte[Con-
denationAct]etendstoeerycaseinicanocerofteoernentisautorizedto
rocurerealestateforublicuses ”) Foradiscussionofteseautorities,seeAiZeinet
al ,Building a New Grid without New Legislation: A Path to Revitalizing Federal Transmission 
Authorities,E L Q () 

  Id.§(b),(d)() 
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teTransissionFacilityFinancinProra(“TFF”),icroidesdirect
loansforeliibletransissionroectsbuiltinnationalinterestelectrictrans-
issioncorridors (NIETCs) 198Beyond tat, teGDO isalloed to recoer
tecostofanyfacilitationactiitiesenaedinfroteentitiesreceiinte
benefitof te facilitationactiity,eiterdirectlyor trouratescared for
teuseoftransissioncaacity 199TiseanstatteGDOcanrecoer its
eenditures,freeinfundssotatitcancontinueaardinrants 

Still,itouldbeelfulifConressautorizedGDOtoroideadditional
financial suort fori-oltae reionaland interreionalroects GDO’s
ability to roide financial suort forne transission roects iscurrently
liitedbyconressionalaroriations Maortransissionlinestyicallycost
seeralbilliondollars 200Witonly$2 5billioninaccessibleloans($4 5billion
ifoneincludesTFF),teGDOcanonlysuortaliitednuberofroects
beforeeaustinitsaailableborroinliit 

Buteenitoutadditionalleislation,GDOcouldsuortalarernu-
berofroectsbysiftindebtoffofteGDO’sbalanceseet,eiterbysell-
in tedebt to tedeeloeror to tird-arty inestors Since teGDO is
autorizedtorecoeritscosts,securitiesbackedbyGDO-suortedlinesare
likelytoresentattractieinestentoortunitiestotird-artyinestors By
eeditiouslyoindebtfroitsbalanceseet,teOfficecouldsinificantly
increaseterateaticitcouldfinancenetransissionroects 

Asecond liit istatsoeofteOffice’sautoritycanbeeercised in
only liitedcircustances Foreale,toenter intoublic-riateartner-
sis,teGDOustdeterinetatteroectislocatedinanareadesinated
asaNIETC,or isnecessarytoaccoodate“anactualorroected increase
indeandforelectrictransissioncaacityacrossoretan1Stateortrans-
issionlanninreion ”201Still,becauseteGDO itselfcanbotdesinate
NIETCs202andfindtattereisorillbeanincreaseindeandfortransis-
sioncaacityinto ororestates,203toserequireentssouldbelessonerous
taneistinreionalandinterreionallanninrocesses 204

In our ie, teGDO could use tis autority aressiely to roide
financial suort and strealine sitin for ne transission roects  For
eale, in addition to rosectiely desinatin NIETCs or identifyin

  Ination Reduction Act,Pub L No -§(codiedatU S C ) 
  IIJA,Pub L No -at§(d)()(A) 
 See, e.g.,RyanDezeber,Hudson River Hydropower Transmission Line Cleared for Construc-

tion,WS J ,tts://era cc/P-WKQ(No ,)(estiatintecostofa
nei-seedtransissionlineinNeYorkat$billion) 

  Id.§()() 
 See U S  De’tofEnery,S-DEL-GD-,Redelegation to the Director, Grid Deployment 

Oce§ (C)(Ar ,)(deleatinteautoritytoconductteNEEDSstudy,ic
desinatesNIETCs,toteGDO) 

  Id.§  
 See infra SectionIV C (elaininFERC’sbackstositinautorityinNIETCs) 
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transissionneeds,teOfficecouldallotransissiononersteselesto
rooseNIETCsorsuestinareastatneedadditionaltransissioninest-
ent AltouGDOould stillae toconductaneidentiary earin to
deterinetatteroosedlineisresondintoaenuineneed,tisaroac
ouldsiftsoeofteorktotransissiononersandtereforereducete
adinistratieburdenGDOfacesinlanninaoreinteratedtransission
syste 205

Witsufficientoliticalill,teGDOcouldeffectielybyasstearo-
cialtransissionlanninrocessdescribedinSectionIIIentirely Wente
Officeaysfortransissionoutritorautorizescostrecoeryfornelines,
itobiatesteneedforcontentiouscostallocationroceedins Wen itdes-
inatesNIETCsor finds tata roectilleeteistinor futuredeand
fortransission,itidentifieseretransissionillbebuiltinarocesstat
closelyresebles transissionlannin Anden itdesinatesNIETCsor
enters intoublic-riateartnersis, itroidesaecanisforeercisin
federaleinentdoaintatreducestelikelioodtatstatesillblocktrans-
issionroectsbydenyinteCPCNs 

2. Siting and Permitting

TeGDOcouldalsostrealinetesitinanderittinofnetrans-
ission lines One ay todo tis isbyusin its einentdoain autority 
Tisouldrequirearessieuseofteublic-riateartnersi 206Wen
teGDOenters intoa ublic-riate artnersi to suort transission, it
becoesaart-onerofte line 207Insuccircustances, itcoulduseTFP
funds to acquire land directly, ic ies it te rit to eercise einent
doainautorityunderSection3113ofteCondenationAct 208

 is is esecially iortant ien te callenes reulators ae faced in acquirindate
releanttotransissionlannin See U S Dp’Eg,N’TmN
S(Oct ),tts://era cc/LZC-B(“[T]ereareasoutsideofRTO/ISO
reionsereinforationreardinteeconoicalueofconestionisnotaailable;tese
asdonotreectteabsenceoftransissionneedsbutraterteabsenceofarketdata
itic to calculate ricedierentials”)  Incubents areunderstandably reluctant to
saredatarelatedtotealueoftransission,ienteanyrisksteyfacefroaore
interatedtransissionsyste 

 Pub L ,U S C § 
  IIJA,Pub L No -§(e)()(C)(statintatteGDOay“articiateitan

eliibleentityindesinin,deeloin,constructin,oeratin,aintainin,oroninan
eliible[transission]roect”) 

 U S C §(“AnocerofteFederalGoernentautorizedtoacquirerealestate
for te erectionof a ublicbuildinor foroter ublicusesay acquire te real estate
for teGoernent by condenation, under udicial rocess, en te ocer beliees
tat it isnecessaryor adantaeous to teGoernent todo so ”)  eDeartentof
Eneryasreiouslyusedeinentdoainenartnerinittransissiondeeloers
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AsecondaytofacilitatesitinouldbeforteGDOtocoordinateit
FERCtoroidedeeloersit federalsitinautorityitinNIETCs 209
Ifastateaseiterdeniedoriteldaroaltositeanelannedlineina
NIETC,FERCcansteintoautorizetesitinitselfandallotedeeloer
tousefederaleinentdoainautority 210

B. Incorporate Existing Studies Into Transmission Planning

Anoteray to iroe transission lannin is toakebetteruseof
eistin transission studies  Different oernent and riate entities—
articularly te Deartent of Enery and te Nort Aerican Electric
Reliability Cororation (NERC)—are resonsible for studyin te benefits
ofaneandedtransissionsyste Inteastyear,DOEandNERCae
ublisedstudiessointatadditionaltransissioncouldreducecostsand
iroereliability 211

FERCandDOEsouldincororatetesestudiesintoeistinlannin
rocesses For eale,FERC sould requireRTOs and reional transis-
sionlanninentitiestoconsiderlanninneedsidentifiedbyDOEinreional
andinterreionaltransissionlannin Oneaytoincreasesuortforlare
transissioninestentsouldbeforDOEtosolicitroosalstataddresste
transissionneedsitasalreadyidentified Aoreabitiousaroacould
be forGDO to askdeeloers to rooseNIETCs in tese areas suc tat
FERCcouldsitelinestataddressknonreliabilityandeconoiccallenes 
Doinsocouldreduceteneedforredundantstudiesbyreionaltransission
lannersand takeadantaeofeistin studies to roide teeconoic us-
tification for transissioneansion If transissionlannersdonotaddress
teneeds tatDOEandNERCaealready identified, teyouldae to
elaintatdecision Ideally,tisrequireentouldcausetransissionlan-
ners to addressknon conestion and reliability issues At te ery least, it
ouldincreaseinforationaailabletoreulatorsandlitiantsaboutycer-
taintransissionneedsarebeinetandyotersarenot 

C. The Federal Power Act

TeFPAroidesFERCitaidearrayoftoolstoencouraetransis-
siondeeloent FERCaseloyed itsautorityconseratiely,butore
aressieotionsareaailable Ifteoliticalilltoenactcaneistere,te

under§ofteEneryPolicyActof See United States v. . Acres of Land More 
or Less in Fresno County,F d,(tCir ) 

 See supra SectionIV C  (discussinFERC’ssitinautorityinNIETCs) 
  See FederalPoerAct§(b),U S C §(b)()(A)-(C) 
  See U S Dp’Eg,N’TmNS, supranote ;Dp’

Eg,NTmPgS–C, supranote ;
NERCInterreionalTransferCaabilitysupranote 
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FPArantsFERCsinificantlatitudetoincentiizetransissiondeeloent
inaaytatfurtersdecarbonizationandreliabilityoals 

1. § 216 & National Interest Electric Transmission Corridors (“NIETCs”)

TeFederalPoerAct ies te Secretary ofEnery te autority to
conduct sureysonceeery treeyearseant to identify transissioncaac-
ityconstraintsandconestion 212TeSecretaryayuseteresultsfrotese
sureystodesinateeoraicareastat“[eerience]electricenerytrans-
ission caacity constraints or conestion tat adersely affects consuers”
orareeected toeerience suc constraintsasaNIETC 213Onceanarea
isdesinatedasaNIETC,FERCay issueconstructioneritsforelectric
transissionfacilitiesintatarea,ifitfindstattoseoaesitinautority
aenotusedit,214 andtat:

(1) tefacilitiestobeautorizedbyteeritillbeusedforte
transissionofelectriceneryininterstatecoerce;

(2) teroosedconstructionorodificationisconsistentitte
ublicinterest;

(3) te roosed construction or odification ill sinificantly
reducetransissionconestionininterstatecoerceandrotect
orbenefitconsuers;

(4) teroosedconstructionorodificationisconsistentitsound
nationaleneryolicyandillenanceeneryindeendence;and

(5) teroosedodificationillaiize,toteetentreasonable
andeconoical,tetransissioncaabilitiesofeistintoersor
structures 215

FERCcaneercisesitinautorityenteseconditionsareet Asdiscussed,
teNIETCdesination requires tatDOE find tatcaacityconstraintsor
conestion is neatiely affectin consuers  In our ie, tis requireent
souldnotreenttearessieuseofteNIETCdesination,sincecones-
tionisanissueinnearlyeeryRTOintecountry,saeforISO-NE 216Yet te
DeartentofEneryasbeenreluctantto“identif[y]transissionconestion
conditionstatoulderitroosintedesinationofNationalCorridors ”217

  Id.§(a)() 
  See id.§(a)() 
  Id §(b)(i)(a)()(A)–(C) 
  Id.§(b)()–() 
  U S Dp’ Eg,NETmCgS –

(Se ),tts://era cc/UN-DQT(detailinconestioncostsbyRTOoertie) 
  Id.ati isaybecanin,asDOEasinteastyearbeundesinationNIETCs 

See iden-Harris Administration Announces Initial List of High-Priority Areas for Acceler-
ated Transmission Expansion (May , ), tts://era cc/JQM-NAR  FERC as
also taken stes toakebacksto sitin autority lessburdensoe See OrderNo  ,
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Notin isstointeDeartentfrocanintatconclusion—it is its
onarbiter inakin tisdeterination DesinatinNIETCsould ie
FERCbroadautoritytorantsitinritsinlacestataesufferedfro
underinestentinreionaltransissionroectsandaddressconestioncosts
tatneatielyaffectrateayers 

AltouDOE’sandFERC’sautoritytodesinateNIETCsandeer-
cisebackstositinautorityae lonbeen liited,218inteastfeyears,
ConressinterenedtostrentenfederalautoritytouseteNIETCrocess
todesinateNIETCs 219Notatstatesarenolonerabletoetoroectsin
NIETCs,DOEandFERCsoulddesinateNIETCsaressielytoroote
transissiondeeloent 

2. § 202

Section202allosFERCtodiidetecountryintoreionaldistrictsfor
te oluntary interconnection of transission and eneration facilities, and
tencaresteCoissionitte“duty     torooteandencourae     
interconnectionandcoordinationitineacsucdistrictandbeteensuc
districts ”220Todoso,teCoissionay,“uonalicationofanyStateco-
issionorofanyersonenaedintetransissionorsaleofelectricenery”
orderaublicutility“toestablisysicalconnectionofitstransissionfacili-
tiesittefacilitiesof[anoter]enaedintetransissionorsaleofelectric
enery     ,”roidedtattisdoesnotlacean“undueburden”onteutility,
andtatteCoissiondoesnot“coelteenlareentofeneratinfacili-
ties”oriairteutility’sabilitytorendersericetoitscustoers 221

Alications for Perits to Site Interstate Electric Transission Facilities,  FERC
¶,(May,),tts://era cc/UV-TERE

  NIETCsasatoolforrootintransissiondeeloentaebeenastrunsincete
FourtCircuit’sdecision inPiedmont Env’t Council v. FERC, F d  (tCir  ) 
ere,teCourteectielyaestatesetoritsoerFERC’serittinautorityunder
§(b)() Id.at(“testatutedoesnotieFERCerittinautorityenastate
asaratielydenied a eritalicationitin teone-yeardeadline ”) eNint
CircuitfurterliitedfederaloerinteNIETCrocesstoyearslater,ndintatte
DeartentofEneryust“[enae]ineaninfulconsultationitteStates”riorto
releasinaConestionStudyCal WildernessCoal  U S De’tEnery,F d,
(tCir ) 

  Secically,teInfrastructureInestentandJobsActclariestatFERCasautority
tositetransissionroectsereastatecoissioneiterasnotadeadeterination
onasitinalicationitinoneyear,as“conditioneditsaroalinsucaannertat
teroosedconstructionorodicationillnotsinicantlyreducetransissioncaac-
ityconstraintsorconestion,”oras“deniedanalicationseekinaroalursuantto
alicablela ”Pub L No -§()(aendinU S C ) 

 FederalPoerAct,U S C §a(a)() 
  Id.§(b) 
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Section202tereforeallosFERCtodirectlyorderutilitiestobuildse-
cific transission roects, so lon as eiter a stateofficialor aarket ar-
ticiantrequeststatitdoso FERCcoulduseSection202toorkitne
arketentrantstocreatealternatierocessesforidentifyintransissionsolu-
tions  If itused tisautoritydirectly, itcould solicit roosals, likelybased
onneeds identifiedbyDOEandNERC,andtendirect incubentutilities
todeelotetransissioninfrastructurerequiredforneeneratorstocon-
necttoterid Siilarly,stateofficialscouldorkitFERCtorequesttat
interreionaltransissionroectsbebuilttoensurereliability 

3. § 219

FERCalsoassinificantautoritytoautorizecostrecoeryfori-
oltaelines TisisbecauseSection219ofteFPArequiresFERCtoro-
ulatearuleestablisinincentie-basedratesfortransissiontat“benefit[s]
consuersbyensurinreliabilityandreducintecostofdelieredoerby
reducintransissionconestion ”222Aseaeelained,forularatetreat-
ent for transissionuaranteesa returnon local inestents, reardlessof
tebenefits secured 223Te return tey receie isbased riarilyoneen-
ditures 224Inouroinion,forularatesareartiallytoblaeforteconsist-
entoerinestent in local transission roectsoer te astdecade 225To
suroreroductietransissioninestents,testructureofforularates
souldbereisedsoastoincentiizelinestatroduceeasurablebenefitsto
rateayers 

OneaytodotisouldbeforFERCtoofferincentieayentstatare
basedontetaniblebenefitsnelinesroide 226AltouFERCasalready
establised incentie-based rate treatent for certain lines,227 it as alied
tisautoritytoobroadly Aseelained inSectionIII C,Section219cur-
rentlyreardsutilitiesforarticiatininanRTObutdoesnottieincenties
totebenefitsa linecreates 228Tat isbecauseunderOrderNo 679,utilities
arereardedsilyforarticiatininanRTO Inouroinion,FERCsould

  U S Code§s(a) 
 Comment of the Harvard Electricity Law Initiative,supranote,at 
  Id.
  See supraSectionIII B(discussinteroblesintrinsictoforularates);see supra Section

III A(discussinoerinestentinlocallines);see alsoLieberan,supra note,at;Trans-
mission Planning and Cost Management: Technical Conference :-,FERC,DocketNo 
AD--- (Oct ,)(coentbyJosuaMacey) (discussinererse incenties
createdbyforularates) 

 Under§(c)ofteFPA,FERCasautoritytoestablisincentie-basedratestosur
transission inestent FederalPoerAct,Pub L No  -§ (c) (codied at 
U S C §s(c)) 

  SeeFERCOrderNo ,suranote 
 SeesupraSectionIII C 
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boteliinateteresutionofrudencetatcurrentlyaliestotransis-
sioninestentandnarrotescoeofSection219incentie-based ratetreat-
ent Foreale,Section219souldroidefinancialincentiesforlinestat
otrouteOrderNos 1000and1920lanninrocessbutnottoallroects
builtinRTOs FERCsouldalsostiulatetatlinesareeliibleforSection219
incentiesonlyiftebenefit-to-costratioisaboeacertaintresold Doinso
ouldensuretatutilitiesaeafinancialincentietootroutereional
lanninrocessandursueroectstatenuinelybenefitteelectricsyste 

Section219alsoallosFERCtoautorizecostrecoeryforlinesbuiltin
NIETCs More secifically,Section219(b)(4)(B) instructsFERC to roide
costrecoeryfor“rudentlyincurredcostsrelatedtotransissiondeeloent”
inNIETCs EentouFERCasusedFPASections205and206toreu-
latecostallocation,229tisautorityisneertelesselfulbecauseitestablises
tatlinesconstructedinNIETCssouldresutielybeabletorecoerteir
costs Section219(b)(4)(B) tus reduces teeidentiaryburden teCois-
sionouldoterisefaceenallocatintecostsoftransission Altou
interestedartiescancallenetedecisiontodesinateaNIETC,teycannot
litiateeerycostallocationdecisionindesinatedtransissioncorridors 

4. A National Transmission Planning Authority

TeostdirectandabitiousayforFERC torooteriddeelo-
entouldbetocreateaNationalTransissionPlanninAutority(“NTPA”)
usinits§206autority SucanNTPAouldbeincareoflanninte
entiretyoftenationaltransissionsysteandbeabletoleeraetearious
benefitstatarisefrocoordinatedinterregionallannininaaytatRTOs
arenotableorillinto TeNTPAcouldeiterauentorollyrelace
eistinRTOs 

Wile abitious, te deeloent of anNTPA ould be in line it
FERColicyoerteasttreedecades Teinitialietusbeindtefor-
ationofRTOsasFERC’sreconitiontattransissiondeeloersfaored
teironeneratinunits andundulydiscriinatedaainstcoetitors,lead-
intoierricesandorsereliabilityforconsuers 230

Under§206of teFPA,FERCay “deterine te ust and reasona-
blerate,care,classification,rule,reulation,ractice,orcontracttobe        
obseredandinforce”ifitdeterinestattestatusquoasledtounustor
unreasonablerates 231Gienteell-docuentedroblesittransission
today,232FERCsouldbeabletoeettisstandard 

  SeeOrderNos and 
 See Order No. ,supranote,at(reconizintattransissionroiderscan “use

onoolyoeroertransissiontoundulydiscriinateaainstoters ”) 
  U S C §e(a) 
  See supra SectionIII 
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Tat said, creatin anNTPA ould create foridable callenes Te
effortouldalostcertainlybeetitell-fundedlealcallenes,brout
incourts tatare increasinlysketicalofaressieadinistratie interen-
tion 233Beyondteseinitialcallenes,FERCouldaetotackletetorny
questionofoernanceforteNTPA TeCoissionouldaetodecide
icentitiesould control teneAutority,andic stakeolder ro-
cessestoutintolacetoensureteNTPAreainsaccountabletoallinterested
arties Finally,FERCouldneedtosoeoersuadereluctantutilitiesand
transissiononerstosareteirtroesofconestionandridusedata,soe-
tintatasroendifficultsofar 234

D. Governance Reforms

Aseaeelained,onecalleneit transissionlannin is tat
incubentutilitiesoftendesin lannin rules teseles Addressin tese
oernance issues ould o a lon ay toards rationalizin transission
inestent 

1. Restrict Overrepresentation of Large Utilities

PerasteostobiousoernancereforistoensuretatRTOsand
non-RTO transission lannin entities reresent teir actual constituents
andnot ustte lareutilitiestatroidetransissionserice intereion 
Goernancecallenescanoccurdirectly,asedescribedinSectionIII D,235
orteycanoccurinaorenuancedannersucasentransissionon-
erscontroldataneededtolantransission inestents Aseelained in
Section III,decision-akin inRTOs isoftenabotto-urocess Loer-
leelcoitteescreate task forces tatroose solutions torobles,ic
aretensent“u”forconsiderationbyseniorcoittees 236Loer-leelco-
itteesaynotaefinaloertoassroosals,butteyaeaneffectie
etooeratroosalscoeu foraoteatall Tisstructureies lare
coaniesoutsized influence  InPJM, for eale, teAalacianPoer

  See, e.g.,Loper Bright Enterprises v. Raimondo,S Ct ()(oerrulinCeron
deference) 

 See U S Dp’Eg,N’TmNS,supra note,at 
  See supra Table 
 Sieone, supra note ,at  (“ebulkof tecreatierocessoccurs in te loer-leel

ere education takes lace and creatie solutions are roosed,neotiated, and culled 
Proosedsolutionsustbeaorityote-aroedutroutecain(ifalicable)of
loer-leelcoitteestenforardedtoteier-leel ”);see alsoKyuninYooSet
Blusack,Can capacity markets be designed by democracy,  J Rg E  ,  ()
(“Proosedcanestorulesandractices[inPJM]areenerallyinitiatedbyastakeolder
orarouofstakeoldersinoneofanyloer-leelcoittees Issueseentuallyoeu
toier-leelcoittees ”) 
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Coany237asnineteen“affiliateebers”reresented 238Teseaffiliatesare
eiterartlyorollyonedsubsidiariesofAalacianPoer,andteycan
oteonanuberofiortantatters InPJM,affiliatescanoteatseniortask
forceandloer-leelstandincoitteeeetins,touteycannototeat
seniorcoitteeeetins 239AndAalacianPoerisnotanoutlier Duke
Enery as si affiliates inPJM;BPEnery as tenty-four;RollinHills
Generatin(onedbyLSPoer)astirty 240

Alloin affiliates to ote in subcoittees eans tat larer coa-
nies’interestsareoerreresentedatteloerleelsofRTOdecision-akin 
Furterore, affiliate oerreresentation in PJM occurs disroortionately
in te suly-side cateories—naely, enerator and transission oners 241
Tis creates “an oerelin suly-side adantae at te loer-leel tat
teoreticallyuaranteesteseinterestscanassorblockanyroosalfrote
loer-leel ”242Load-sideinterestsaeacoaratielylarersayinteier
leelsofPJM’soernance,ereteycantenetosuly-biasedroosals 
Tisresultsinarocesstatdoesnotfairlyreresentstakeoldersfroeiter
cateory,anditreentsconstructieroosalsfrobeinconsideredatall By
contrast,SPPeoerslareutilitiesoredirectlybyalloinequalaccessto
otinreardlessofaffiliatestatus 243

SoeRTOsaeone furter in liitinaffiliateotin Foreale,
MISO,ISO-NE,andNYISOallconsideraffiliateeberstobenon-otin
andoffer otin ritsonly to te arent coany 244PJM andSPP sould
adotsiilarrefors 

  eAalacianPoerCoany isollyonedbyAericanElectricCoany, te
eitlarestutilityinteUnitedStatesbyarketca See American Electric Power Co. Inc ,
WS J ,tts://era cc/TE-CKJ 

 Member List,PJM(October,),tts://era cc/CS-LVC 
  See Operating Agreement,PJM ()§§  (denin “otineber”as “(i)aMeberas

toicnooterMeberisanAliateorRelatedParty,or(ii)aMebertoeterit
anyoterMebersastoicitisanAliateorRelatedParty”),  (oldintat“eac
VotinMebersallaeoneote”forurosesof“otinonteSeniorStandinCo-
ittees ”);see also CristinaE Sieone,supra note,at(“Atteier-leelcoittees,
only‘otinebers’aycastotesinteirdesinatedsectors,andaliatedbusinesses(i e 
subsidiarycoaniesofteotineberarentcoany)areecludedfrootin ”) 

 Member List,PJM(Oct ,),tts://era cc/CS-LVC 
  See Sieone,supra note,at(describinoinPJM,“teintroductionofaliateotin

resultsin%of totalloer-leelotesbeinfrosuly-sidesectors”) 
  Id.
 is is true inallcases except forurosesofelectinor reoin reresentaties to te

MebersCoitteeandteCororateGoernanceCoittee See Governing Documents 
Tari - Bylaws, First Revised Volume No. ,SPP(No ,)§§  (c), ,tts://era 
cc/PM-CQ 

 See CristoerA Parentetal ,Governance Structure and Practices in the FERC – Jurisdictional  
ISOs/RTOs - - -  - -  - -  -,NESCOE (Feb ),tts://era cc/
ZT-H 
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2. Minimum Participation in Stakeholder Votes

Stakeolder rocesses function only ere stakeolders actually ake
teiroiceseard Todate,RTOsaedonetoolittletoensurerobuste-
berarticiationinotin,andquorurequireentsarelenientinallreions 
For eale, in ISO-NE, a quoru in teParticiantsCoittee “is te
lesserof50%ofotinebersorfieororeotinebersfrotePar-
ticiants Coittee and tree or ore otinebers fro te tecnical
coittees ”245MISOsetsquorurequireentsbycoittee,246butrequires
liited articiation, esecially for subcoittees 247NYISO as a coli-
catedrocess:Aquoru inastandincoittee isconfiredenat least
treesectorsareresent,ittefeeroffieor50%ofebersoftesectors
resententitledtocastteentiretyoftesector’ssareofteote Votescan
occuritoutaquoruresent,butteotesareeitedtobeafractionof
teroortionoftesectorresentatteote 248PJMasnoquorurequire-
entsecetforboardotes 249Tisitcontributetoloarticiationrates:
InPJM’sstandincoittees,eberarticiationratesoeraround20%
andareloestintesulysectors 250

Oneelanationforloarticiationratesisteseeraountoftieand
resourcesittakestoarticiateinRTOdecision-akinrocesses Taskforces
andsubcoitteeseetfrequentlyandroducelareoluesofinforation
foreberstosifttrou Salleror less-resourcedRTOebersaynot
beillintodedicatestafftietoteserocesses,orteyaysilybeuna-
areofateactly isoin on insideteRTO Larerutilitiesdonotface
tesesaeurdlestoarticiation 

Onesolutiontoloarticiationistoincreasequorurequireents Toalle-
iatetecoststatouldcoeittiscane,RTOscouldscaleebersi
feesbycoanysize,andaelarerebersartiallysubsidize articiation
forsallerarketarticiants AnotersolutionistoincreasestaffinofRTOs
sotatRTOeloyeesouldteselesdeeloRTOrules Teseeloyees
ouldaetobeindeendentofteutilitiestatareebersofRTOs 

  Id.at-n 
 MISO, Stakeholder Governance Guide§  
  For itsAdisoryCoittee,MISO requires “At least oneAdisoryCoittee otin

eber or alternate reresentin at least si of te ten constituent stakeolder rous”
tobe resent SeeMISO,Advisory Committee Charter , tts://era cc/PT-HRQQ 
Foritssteerincoittee,asileaorityofebersisaquoru,reardlessofsector 
MISO,Steering Committee Charter,tts://era cc/RMX-TE Subcoitteesae
noquorurequireents See, e.g., MISO,Resource Adequacy Subcommittee,tts://era cc/
WAQ-YE 

 CristoerA Parentetal ,Governance Structure and Practices in the FERC – Jurisdictional 
ISOs/RTOs,supra note,at- 

  Id.at– 
  See Sieone,supra note,at 
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3. Reduce Vote Dilution

ISO-NE,MISO,NY-ISO,PJM,andSPPalldecideon finalroosals
usin aby-sector otin rocess 251Te coiceof sectors isdeterinatieof
icotesareoerreresentedandicarediluted InPJM,foreale,te
tosuly-sidecateories(“GenerationOner”and“OterSulier”)contain
114and323otinebers,resectiely Incontrast,tetreereainincat-
eoriescontain75eberstotal 252Eacsectoretseiedtesaeinfinal
otin,sotatsuly-sideotesarefaroredilutedtandeand-sideotes 

Vote dilution disadantaes reneables roiders (o tend to be saller
andorenuerous),sinceteyoteinsuly-sidecateories 253Italsoroides
anadantaetoerticallyinteratedutilities:Coaniestatcouldfeasiblyfitin
oretanonesector(e  ,tosetataebotasuly-sideandaload-sideinter-
est)aycooseicsectortootein 254Hence,autilitytatonsbottrans-
issionandeneration(beittrouaffiliatesoritinoneentity)cancooseto
oteintetransission-onersector ForPJM,eacotineberintatsector
controlsaround7%oftesectorote Incontrast,ebersinte“OterSulier”
cateoryeaccontrolonly0 3%oftesectorote Bysitcinsectors,ertically
interatedcoaniesareabletoincreaseteirotinoerbyafactorof23 255

Oter RTOsaesiilar issues,altoutoa lesserderee Foreale,
ISO-NE (trouNEPOOL) diides ebers into “Sulier,” “Generation,”
“AlternatieResources,” “PubliclyOnedEntity,” “TransissionOner,” and
“EndUser ”256Asof2024,tereere29ebersinte“Generation”sectorand
18ebersinte“TransissionOner”sector,ascoaredto52in“Alternatie
Resources ”257Telattercateorycontainsallreneablesuliers,oaainet
farlessotinoertantraditionalenerationonersortransissiononers 258

RTOssouldrecalibrateotineitsandritseriodicallytoadatto
tecanincoositionofteirebersi Iftecurrenteitsarenot
resultininsufficienttransissionbeinbuilt(andterebyarinreliability
andrates),RTOsareitinteirritstoresoletat 259

  Parentetal ,supranote,atTableES- 
  Sieone,supra note,at 
  See supra SectionIII C (discussinotedilution) 
  SeeMembership & Sector Selection,PJM, tts://era cc/KN-SE (“Inorder to ote,

ebersustselectasinlesectortatbestreresentsteirotininterests,eeniftey
ayqualifyfororetanonesector ”) 

  Sieone,supranote,at 
  Second Restated NEPOOL Agreement§ ,NeEnlandPoerPool(Oct ,),tts://

era cc/VU-DBP 
  Participant Directory,ISO-NE,tts://era cc/WUF-MWPU 
  See infraAppxforsectorcoositionbyRTO 
  See alsoSieone,supra note,at(aruintat“Meberandnonebersectorssould

fullyreresenttediersityofRTO/ISOstakeolders Votinritsandeitssouldbe
recalibratederiodicallytoreecteercaninstakeoldercoosition ”) 
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4. Expand Filing Rights

UnderteFPA,FERCislacedinaostlyassieandreactierole 260It
facesanasyetricalburdenofroofdeendentoneteritisreieina
filinorofferinitsonlans:FilinsadebeforeFERCustonlybe“ ust
andreasonable,”ereasFERCustsotatratesareaffiratiely“unust
andunreasonable” inorder to fi rates itself 261Hence, it is inFERC’s inter-
esttoaeartiesitinterestsalineditteCoission’sfileroosals 
Oneaytodotisouldbetorantfilinritstonon-utilities,sucasstate
utilitycoissions,consueradocates,orreneableeneryroducers Tis
ouldroideFERCitorelans itcanaroeunder§205’s“ ustand
reasonable”standard,ratertanaintorelyonteorestrinentstandard
of§206 

ISO-NEalreadyroides forsuca“ uballroision” in itsPartici-
antsAreeent TeroisionallosNEPOOL’sParticiantsCoitteeto
fileaarketruleroosalintandeitteISO’sonroosalifitissu-
ortedbyatleast60%ofteParticiantsCoittee 262Insucacase,teISO
ustdescribetealternatearketruleroosalinitsonfilinandelain
yteISOdidnotadotit 263Tisdescritionustbesufficientlydetailedso
astoallo“reasonablereie”byFERC FERCayten,inturn,adotany
orallofeiterteISO’sarketruleoroftealternaterule 264

TeCoission could requireRTOs toadd siilarroisions to teir
tariffs coerin a arietyof rous, ranin fro consuer adocates to te
states teseles, so tat ro-reional transission arties are ien aore
directoice DoinsoouldofferFERCteotiontocoosebeteenul-
tileroosalsratertanseeinonlyteroductofanincubent-ledstake-
olderrocess Ineffect,auballroisionsidestestetornyoernance
roblestat leadto incubentcatureofRTOrocesses Teseroisions
offeranalternatiesolutiontoteroblestatsector-eitedotinandlo
RTOarticiationratesbynon-incubentscreate Attesaetie,federal
reieouldensuretatteseroisionsouldnotundulybenefitterous
tatareien filin rits FERC isstillien teotionofoinit te
RTO’sonroosal,andteRTOisabletoelaininitsfilinyitbeliees
itsonroosaltobesuerior Eandinteoolofartiestatareienfil-
inritssilyleelstelayinfieldtoaderee,andiesFERCtecance
toearfroorenon-incubentoices 
 See Advanced Energy Management Alliance v. FERC, F d ,  (D C Cir  )

(aruintat“enactinonaublicutility’sratelinundersection,teCois-
sionundertakes‘anessentiallyassieandreactierole’andrestrictsitselftoealuatinte
connedroosal ”)(internalcitationsoitted) 

  FederalPoerAct,Pub L No -§- 
 Participants Agreement§  ,ISO-NE(Set ,),tts://era cc/WUF-MWPU 
  Id.
  Id.
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5. Overturn NRGPoerMarketin

Altouseeinlyatecnicalrefor(eenbytestandardsofaaer
on transission lannin!), Conress sould oerturn te 2017 case NRG 
Power Marketing, LLC v. FERC Tere,teD C Circuiteldtat§205does
not alloFERC to accet a filin subect toodifications if teodifica-
tionsould“transforteroosalintoanentirelynerateofFERC’son
akin ”265FERC,teCourteld,ustlaya“assieandreactierole ”266

NRGbot liitedFERC’sabilitytodirectlyaddresselectricityrulesand
sloeddonteratefilinrocess AsaresultofNRG,FERCusteitereet
aiereidentiaryburdenofaffiratielyestablisintatarateisunustand
unreasonable,reectafilinandaitinforteutilitytosubitareisedtariff,
orsilyaccetafilininitsentirety Tiscanresultinarolonedback-and-
fort inic filins are reeatedly reected  It alsoeans tatutilities are
intedrier’sseatenitcoestotedesinofutilitytariffsandelectricity
arketrules,sinceFERCustnoreandfilinsfoundtobedeficientback
toutilities,ictenaeanoteroortunitytorooserules 

ConresssouldoerturnNRG andclarifytatteFPArantsFERCte
rittoodifyratefilinseiteriftefilinentityconsentstotosecanes
orifFERCestablisestatteodificationis ustandreasonable Doinso
ouldeoerteCoissiontodesinelectricityarketrulesitselfrater
tanresondtorulessubittedbyincubentutilitiesoseinterestsdonot
alaysalinitteublic’s 

C

Altou federal la isdesined toencouraeutilities toenae in for-
ard-lookin transission lannin tat siultaneously considers te any
benefitsofneroects,ost transission inestent today isadeoutside
tereionallanninrocessandinresonsetoone-offneeds Tisislarely
becauseutilitiestakeadantaeofeetionstotereionalrocesstoaoid
coetition, rotect teir on financial interests, and iniize reulatory
scrutiny  Inourie,odestreforstoeistintransissionlanninro-
cessesareunlikelytoleadtotekindofinestenttatisneededtosuort
abitiousdecarbonizationoalsoreaninfullyiroeridreliability Asa
result,eaeroosedabitiousreforstatouldallotefederalo-
ernenttolayaoreactieroleinlannin,ayinfor,anderittinne
lines 

 NRGPoerMarketin,LLC  FERC,F d,(D C Cir ) 
  Id.at(citinAdancedEneryManaeentAlliance,F dat) 
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